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The facts of this case are essentially undisputed: Dr. Lynne Moore (“Dr. Moore”)

engaged in insubordinate conduct when she discussed middle school redesign at a March 28,

2016 meeting with parents, although instructed not to do so previously. Based on her conduct,

Dr. Moore received a written warning from the Superintendent of Schools, Dr. Steven

Adamowski. The Norwalk Association of School Administrators’ (“NASA”) and Dr. Moore

(collectively, the “Union”) grieved that written warning, and pursuant to the parties’ collective

bargaining agreement, the grievance went straight to a hearing before the Norwalk Board of

Education (“the Board”). A three-member panel of the Board heard and, denied the

grievance, the Union then submitted it to arbitration. The Arbitrator affirmed the grievance in

part, ordering the Superintendent to remove certain language from the letter and re-issue it

consistent with the Arbitrator’s instructions.

The Union now appeals to this Court, seeking an order vacating the Arbitrator’s ruling

and sending this case back to arbitration. The arguments set forth in the Union’s Application

to Vacate and its accompanying June 5, 2017 Memorandum of Law (“Mem.”) fail to offer any

legitimate grounds for the requested relief. As set forth more specifically below, the
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Arbitrator’s ruling conformed to the unrestricted submission, was within the scope of his

authority, and is therefore entitled to deference by this Court. The application to vacate must

therefore be denied.

I. FACTUAL AND PROCEDURAL HISTORY

In this appeal of an award from an unrestricted submission, the Court may only review

the award on the narrow grounds set forth in Conn. Gen. Stat. § 52-418, and the Court may

not review the Arbitrator’s factual findings or legal rulings. Therefore, the Board only sets

forth the following limited factual and procedural background in order to put the Arbitrator’s

award in the proper context.

A. Factual Background.1

Dr. Moore is an experienced school administrator and the current principal of West

Rocks Middle School in Norwalk, Connecticut. In March 2016, the Norwalk Public Schools

embarked on a study of potential instructional redesign at the middle school level, given a

longstanding concern that achievement in these grades was inadequate. See Exhibit D to

Mem., Arbitration Award (“Award”) at p. 3. Rather than carry out its initiative without the

input of relevant stakeholders such as middle school administrators, teachers and parents, the

Board created and charged a committee, the Guiding Coalition for Middle Grades Design and

Improvement (the “Committee”), with the task of examining its middle schools and proposing

“how best to improve the quality of middle grades education in Norwalk through the

implementation of programs, pedagogy, procedures and use of instructional time designed to

The Union’s memorandum in support of its Motion to Vacate largely reproduces the factual background
presented by the Union to the Arbitrator in its arbitration brief. See Mem. at pp. 1 - 6. At this stage, it is
inappropriate for the Union to include a factual background section that is different from the facts found by the
Arbitrator. Accordingly, the Court must disregard the factual background section of the Union’s memorandum,
and confine itself to the facts found by the Arbitrator. See Exhibit D to Mem., Award, pp. 3 - 6.
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better address the academic and developmental needs of the trans-adolescents.” Id. (emphasis

in the original). As a middle school principal, Dr. Moore was assigned to the Committee. Id.

Dr. Moore scheduled a meeting for March 28, 2016 to discuss redesign issues with parents

even though the Committee had not yet met. Id. When the Superintendent learned of her

plans, he requested that Dr. Moore’s supervisor, Dr. Frank Costanzo, Chief of School

Operations, direct her not to discuss redesign plans with parents at that meeting. Id. at pp. 3 -

4. Dr. Costanzo, along with his colleague, then provided that instruction to Dr. Moore. Id.

But Dr. Moore chose to be insubordinate to that directive, and she facilitated discussion of the

issue at the March 28, 2016 meeting. See id. at pp. 9 -10 and 16. As a consequence, the

Superintendent issued a letter of discipline and warning to Dr. Moore dated April 20, 2016.

Id. atpp. 5-6.

B. Procedural Background.

The Board and the Union (collectively, the “Parties”) are parties to a collective

bargaining agreement that provides, in relevant part, that “[nb administrator shall be

disciplined or reduced in status or pay without just cause. For purposes of this provision,

discipline will not include termination.” See Exhibit A to Mem., Collective Bargaining

Agreement (the “Agreement”) at p. 4. The Agreement provides further that:

“a. When a grievance remains unsettled after having been fully processed through
the appropriate levels designated, the [Union] may submit such grievances to
arbitration, only if the grievance involves the interpretation and/or application of this
Agreement, or an alleged violation thereof, and if such grievance does not involve
rights and responsibility conferred upon the Board, by statutes.

c. The arbitrator shall render a decision in writing to all parties in interest, setting
forth the findings of fact, reasoning, and conclusion on the issues submitted.
d. The decision of the arbitrator shall be final and binding, however, the arbitrator
shall not add to, subtract from, or modify the language of this Agreement.”
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See Exhibit A to Mem., Agreement at p. 3.

In response to Dr. Moore’s insubordination, the Board’s Superintendent issued a letter

of reprimand to Dr. Moore with a copy to the Union’s president on April 20, 2016. See

Exhibit D to Mem., Award at p. 6. On June 3, 2016, the Union filed a grievance challenging

the letter of reprimand as without just cause and as a violation of Dr. Moore’s due process

rights. Id. By agreement, the grievance bypassed the first two levels contemplated by the

Agreement, and was heard at a level three hearing by the Board on June 28, 2016, in public at

the request of the Union. Id. at 2. The Board issued its comprehensive written decision on

July 6, 2016, denying the grievance because the reprimand was indeed supported by just cause.

Id.

Pursuant to the Parties’ Agreement, the Union submitted the matter for arbitration. On

November 22, 2016, the arbitration hearing was held. Id. At the outset of the hearing, the

Board proposed the following submission to the Arbitrator:

“Did the Norwalk Board of Education violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore? If so, what
shall be the remedy?”

Id. The Union, which was represented by counsel, agreed to the above unrestricted

submission without objection. See id. In the resulting award, the Arbitrator found as follows:

“...1. The Norwalk Board of Education did not violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore concerning her
conduct at the March 28, 2016 meeting.

2. The Norwalk Board of Education did violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore concerning conduct,
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warnings or unsupported conclusions not directly associated with the March 28, 2016
meeting.

As a remedy, the Superintendent is ordered to re-issue his April 20, 2016 letter of
reprimand. Consistent with the findings herein, the letter shall indicate that Dr. Moore
was instructed not to discuss Middle School Redesign at her March 28, 2016 meeting;
that by words and conduct, Dr. Moore did discuss Middle School Redesign at her
March 28, 2016 meeting; and, such discussion constituted insubordination.

Dr. Adamowski is free to use wording of his choosing so long as it follows the above
and contains no extraneous verbiage referencing, implicitly or explicitly, facts outside
of the March 28, 2016 insubordination.

The original April 20, 2016 letter shall be removed or expunged from Dr. Moore’s
personnel file to the extent permitted by law and replaced with the re-issued copy. The
re-issued letter shall be provided to Dr. Moore and NASA within 15 business days of
receipt of this Award.”

Id. at 16 (emphasis added). On March 9, 2017, the Union filed this application to vacate the

arbitration award.

II. ARBITRATION DECISIONS ARE ENTITLED TO GREAT DEFERENCE
FROM THE COURTS.

In Connecticut, an appeal of an arbitration award is taken pursuant to Conn. Gen. Stat.

§ 52-418, which provides, in relevant part, that a court shall only vacate an award where it

finds one of the following defects:

“(1) If the award has been procured by corruption, fraud or undue means; (2) if there
has been evident partiality or corruption on the part of any arbitrator; (3) if the
arbitrators have been guilty of misconduct in refusing to postpone the hearing upon
sufficient cause shown or in refusing to hear evidence pertinent and material to the
controversy or if any other action by which the rights of any party have been
prejudiced; or (4) if the arbitrators have exceeded their powers or so imperfectly
executed them that a mutual, final and definite award upon the subject matter submitted
was not made.”

C.G.S. § 52-418.

It is well established that judicial review of voluntary arbitral awards is narrowly

confined as “[o]ur courts favor arbitration as a means of settling differences and uphold the
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finality of arbitration awards except where an award clearly falls within the proscriptions of

[Section] 52-4 18 of the General Statutes....” Exley v. Connecticut Yankee Greyhound Racing,

Inc., 59 Conn. App. 224, 229 (2000); see also State v. AFSCME, Council 4, Local 391, 309

Conn. 519, 526 (2013). Our Supreme Court cautioned that “[i]n the absence of a showing of a

violation of the statute, the courts should not interfere in the arbitral decision.” Metropolitan

Dist. Com’n v. AFSCME, Council 4, Local 184, 237 Conn. 114, 118 (1996). In addition,

“[e]very reasonable presumption and intendment will be made in favor of the arbitral award

and of the arbitrators’ acts and proceedings.” Id.

Irrespective of the alleged defect, “[t]he party challenging the award bears the burden

of producing evidence sufficient to invalidate or avoid it ....“ 0 & G/O ‘Connell Joint Venture

v. Chase Family Ltd. Partnership No. 3, 203 Conn. 133, 145-46 (1987). “Courts should be

extremely reluctant to interfere with the decisions of arbitrators in the field of labor-

management relations where arbitration is to be encouraged as a means of promoting

tranquility and the prompt and equitable settlement of disputes.” International Union v. Fafnir

Bearing Co., 151 Conn. 650, 653-54 (1964). As our Appellate Court has aptly summarized:

“We are adamant in our adherence to these principles which serve to
perpetuate the autonomous nature of the arbitration process. To hold
otherwise would expand the role of the trial court in arbitration proceedings
which would result in an unwarranted and counterproductive diminution of the
efficacy of such proceedings.”

Hartford v. Local 760, Int’l Assoc. of Firefighters, AFL-CIO, 6 Conn. App. 11, 14(1986).

6
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III. ARGUMENT

A. The Award Was Based on an Unrestricted Submission.

In accordance with the Parties’ Agreement, the denial of Dr. Moore’s grievance was

moved to arbitration by the Union. The Parties then submitted a written submission to the

Arbitrator. This submission was unrestricted. Rather than concede this uncontroversial point,

the Union argues that the Parties’ submission was a restricted submission that is subject to de

novo review by this Court. See Mem. at p. 9. This argument lacks merit and, therefore,

should be rejected.

1. The Parties submitted unrestricted issues to the arbitrator.

“When the parties agree to arbitration and establish the authority of the arbitrator

through the terms of their submission, the extent of [a court’s] judicial review of the award is

delineated by the scope of the parties’ agreement.” Garrity v. McCaskey, 223 Conn. 1, 4

(1992). Generally, “any challenge to an award pursuant to General Statutes [Section] 52—

41$(a)(4) on the ground that the arbitrators exceeded or imperfectly performed their powers is

properly limited to a comparison of the award with the submission.” 3d. of Educ. of City of

Hartford v. Local 818, Council 4, AFSCME, AFL-CIO, 5 Conn. App. 636, 639 (1985)(internal

quotations omitted). “To determine whether an arbitration award conforms to the parties’

submission to arbitration, [courts] must first determine whether the submission was restricted

or unrestricted.” Exley v. Connecticut Yankee Greyhound Racing, Inc., 59 Conn. App. 224,

229 (2000).

As the Union correctly notes, a submission is restricted only where the submission

“contains express language restricting the breadth of issues, reserving explicit rights, or

7
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conditioning the award on court review.” Garrity, 223 Conn. at 5 and see Mem. at p. 8. In

the absence of the above qualifications, the submission is unrestricted. See 3d. of Educ. v.

Civil Service Employees, 88 Conn. App. 559, 568 (2005)(stating “[a] submission to arbitration

is unrestricted if there is no express language restricting the breadth of issues, reserving

explicit rights or conditioning the award on court review”).

The Parties’ jointly submitted, in writing, the following issues to the Arbitrator for

resolution:

“Did the Norwalk Board of Education violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore? If so, what shall be
the remedy?”

Exhibit D to Mem., Award at p. 2. There is no restrictive language in that submission, and

courts have uniformly found similar submissions to be unrestricted. See e.g., McCann v.

Dep ‘t of Env’l. Prot., 288 Conn. 203, 213-214 (2008) (finding an unrestricted submission were

the parties required the arbitrator to determine whether an employee was terminated for just

cause, and if not, what remedy); 3d. of Educ. of Town of Preston v. Civil Serv. Employees

Affiliates, Local 760, 88 Conn. App. 559, 568 (2005) (finding an unrestricted submission were

the parties required the arbitrator to determine whether the local board of education violated

the relevant collective bargaining agreement, and if so, what remedy); and Bic Pen Corp. v.

Local No. 134, United Rubber, Cork, Linoleum & Plastic Workers ofAmerica, 183 Conn. 579,

584-5 (1981) (finding an unrestricted submission were the parties required the arbitrator to

determine whether a private employer violated the relevant collective bargaining agreement,

and if so, what remedy). In reaching the conclusion that the submissions were unrestricted,

8
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these courts relied on the absence of limitations or conditions on the arbitral issues submitted

for resolution by the parties. See id.

Just like in those cases, the issues presented to the Arbitrator in the case before this

Court did not contain any qualified language restricting the breadth of the issues, reserving

rights, or conditioning the resulting award on judicial review. Accordingly, this Court should

reject the Union’s argument that the matter before the Court is one relating to a restricted

submission, and find that the Parties’ stipulated submission was unrestricted.

2. The Parties’ Agreement does not render the submission restricted.

In an effort to avoid the clear conclusion that the Parties’ submission was unrestricted,

the Union contends that the submission to be analyzed is the Parties’ underlying Agreement,

rather than just the Parties’ written submission. Mem. at p. 9. This contention conflicts with

the Supreme Court’s long-held interpretation of submission as the “arbitrable issues” presented

for resolution. See Bennett v. Meader, 208 Conn. 352, 362 (1988)(observing the distinction

between the parties’ submission and their underlying agreement to arbitrate as required by

Connecticut General Statutes Section 52-408). Although it is true that courts have on occasion

viewed the text of the arbitration clause in the underlying contract between the parties as the

submission that is not the case where the parties submit specific issues to the arbitrator for

resolution. See e.g., Indus. Risk Insurers v. Hartford Steam Boiler Inspection & Ins. Co., 258

Conn. 101 (2001) (observing that the submission is the arbitral issue(s) to be resolved by the

9
57301 57v$



arbitrator)2; Bic Pen Corp. v. Local No. 134, United Rubber, Cork, Linoleum & Plastic

Workers ofAmerica, 183 Conn. 579 (1981) (same) and 3d. of Educ. of City of Bridgeport v.

Bridgeport Ed. Ass ‘n, 173 Conn. 287 (1977) (same).3

In the case before this Court, the Union submitted a grievance to arbitration in

accordance with the Parties’ Agreement. At the arbitration hearing, the Parties stipulated, in

writing, to the following issues for the Arbitrator:

“Did the Norwalk Board of Education violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore? If so, what
shall be the remedy?”

Exhibit D to Mem., Award at p. 2. This specific, written submission is the guiding

submission, not the Parties’ Agreement.

The Union is correct that the arbitration clause in the Parties’ Agreement states that the

Union may move a grievance to arbitration only if the grievance involves the interpretation of

the Parties’ Agreement and not a statutory right. Mem. at p. 10. The Union also is correct

that the Parties’ Agreement states that an arbitrator’s award is final and binding, but that an

arbitrator’s award shall not add to, subtract from, or modify the language of the Parties’

Agreement. Id. The Union then argues that those contractual provisions make the Parties’

written submission in this case a restricted submission. Id. As our courts have observed, this

2 The courts will confine their analysis to the actual submission even where the submission is crafted by the
arbitrator. See, e.g., Metro. Dist. Comm ‘n v. AFSCME, Council 4, Local 3713, 35 Conn. App. 804 (1994).
There, the union grieved a matter to arbitration, but the parties could not agree on the issue to be submitted. Id.
at 810. The Appellate Court did not refer to the parties’ collective bargaining agreement; instead, it noted as
follows: “Here, the arbitrators framed the submission in terms of whether the plaintiff violated the bargaining
agreement when it posted the position of Cross Connection Technician 2 on December 3, 1990.” Id. (emphasis
added).

The Appellate Court has reached the same conclusion in several instances. See e.g., Burr Rd. Operating Co. II,
LLC v. New England Health Care Employees Union, Dist. 1199, 162 Conn. App. 525, 535 (2016); Teamsters
Local Union No. 677 v. 3d. of Educ. of City of Danbuiy, 122 Conn. App. 617, 998 A.2d 1239 (2010); and
Metro. Dist. Comm’n v. AFSCME, Council 4, Local 3713, 35 Conn. App. 804 (1994).
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argument is misguided, as it would render every submission to an arbitrator restricted under

this contract. See e.g., 3d. of Educ. of Town of Preston v. Civil Serv. Employees Affiliates,

Local 760, 88 Conn. App. 559, 570 (2005) (noting that “[a]s a general proposition, when the

disputants ask an arbitrator to determine whether a contract violation occurred and, if so, to

fashion a remedy, the arbitrator is authorized from that unrestricted submission to fashion any

remedy that is “rationally related to a plausible interpretation of the agreement ....“ despite

language in the underlying directing the arbitrator to not add to, delete from or modify the

underlying agreement) (emphasis added); and Cf, Indus. Risk Insurers v. Hartford Steam

Boiler Inspection & Ins. Co., 258 Conn. 101, 112-113 (2001) (“Although references to the

‘sole question’ and the ‘sole issue’ resemble language restricting the breadth of issue, if we

were to adopt [Plaintiff’s] argument that the parties’ submission is restricted because it

required the arbitration panel to address only one question, many otherwise unrestricted

submissions to arbitration would be transformed into restricted ones.”). Accordingly, this

Court should reject the Union’s argument, and find that the parties made an unrestricted

submission.4

B. The Award Conforms With the Parties’ Unrestricted Submission And
Rationally Drew Its Essence From the Parties’ Underlying Collective
Bargaining Agreement Which Demands Significant Judicial Deference.

1. Unrestricted submissions are entitled to very narrow standard of review.

The Supreme Court clarified that “[t]he significance ... of a determination that an

arbitration submission was unrestricted or restricted is not to determine what the arbitrators are

obligated to do, but to determine the scope of judicial review of what they have done.” Indus.

Even if this Court found the submission to be restricted due to the language in the Agreement, the request for
vacatur still fails for the reasons discussed in Section IV.B.3, infra, of this memorandum.
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Risk Insurers v. Hartford Steam Boiler Inspection & Ins. Co., 273 Conn. 86, 94 (2005).

“When the submission to the arbitrator contains express language restricting the breadth of

issues, reserving explicit rights, or conditioning the award on court review, the submission is

deemed restricted and [courts] engage in de novo review.” Office of Labor Relations v. New

England Health Care Employees Union, Dist. 1199, AFL-CIO, 288 Conn. 223, 229 (2008)

(internal quotations omitted).

Courts “accord the greatest deference to awards that have been made pursuant to

unrestricted submissions.” 3d. of Educ. of Town of Preston v. Civil Serv. Employees

Affiliates, Local 760, 88 Conn. App. 559, 568 (2005). Where a submission is unrestricted

“the arbitrators’ decision is considered final and binding; thus the courts will not review the

evidence considered by the arbitrators nor will they review the award for errors of law or

fact.” Indus. Risk Insurers v. Hartford Steam Boiler Inspection & Ins. Co., 258 Conn. 101,

110, (2001). “Where the submission does not otherwise state, the arbitrators are empowered

to decide factual and legal questions and the award cannot be vacated on the grounds that the

construction placed on the facts or the interpretation of the agreement by the arbitrators was

erroneous.” Harty v. Cantor Fitzgerald and Co., 275 Conn. 72, 80 (2005). “Such a limited

scope of judicial review is warranted given the fact that the parties voluntarily bargained for

the decision of the arbitrator and, as such, the parties are presumed to have assumed the risks

of and waived objections to that decision....” U.S. Fid. & Guar. Co. v. Hutchinson, 244

Conn. 513, 5 19—20 (1998).
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Nevertheless, an award from an unrestricted submission may be reviewed to determine

whether it conforms to the parties’ submission to the arbitrator.5 Id. “The standard for

reviewing a claim that the award does not conform to the submission requires what [the

Supreme Court has] termed ‘in effect, de novo judicial review.” Harty v. Cantor Fitzgerald

& Co., 275 Conn. 72, 84 (2005). The Supreme Court has clarified that:

“[a]lthough we have not explained precisely what ‘in effect, de novo judicial review’
entails as applied to a claim that the award does not conform with the submission, that
standard best can be understood when viewed in the context of what the court is
permitted to consider when making this determination and the exact nature of the
inquiry presented. Our review is limited to a comparison of the award to the
submission. Our inquiry generally is limited to a determination as to whether the
parties have vested the arbitrators with the authority to decide the issue presented or to
award the relief conferred.”

Id. at 85. Importantly, “once the court determines that the two do conform, its inquiry is

ended.” 3d. of Educ. of City of Hartford v. Local 818, Council 4, AFSCME, AFL-CIO, 5

Conn. App. 636, 642 (1985).

2. Arbitrator Acted Within the Vested Authority and Scope of the Parties’
Stipulated Unrestricted Submission.

Under established law, a determination that the Parties’ submission is unrestricted

necessarily renders the arbitral award final and binding provided the award conforms to the

submission. See Indus. Risk Insurers v. Hartford Steam Boiler Inspection & Ins. Co., 258

Conn. 101, 110(2001).

In the case before this Court, the Union cannot creditably argue that arbitrator did not

have the authority to render the award, or that the award did not conform to the submission.

The Connecticut Supreme Court has also recognized two other grounds for vacating an unrestricted submission:
(1) the award rules on the constitutionality of a statute and (2) the award violates clear public policy.
Metropolitan Dist. Corn ‘n v. AFSCME, Council 4, Local 3713, 35 Conn. App. 804, 809 (1994). The Union has
not challenged the award on either of the foregoing grounds, and thus the Board’s memorandum shall not address
these grounds.

13
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The Parties agreed to vest with the arbitrator the authority, without limitation, to decide

whether the Board violated a particular provision, i.e., Article XIII(C) of the Agreement, when

it issued a letter of reprimand and warning to Dr. Moore. And if so, what shall be the

remedy? Following careful consideration of witness testimonies, the documentary evidence

presented at the hearing, and the Parties’ subsequent written briefs, the Arbitrator found that

the Board simultaneously violated and did not violate the relevant provision of the Agreement.

See Exhibit D to Mem., Award at p. 16. Specifically, the Arbitrator responded to the above

inquiries, which constituted the Parties’ submission, by denying the grievance in part, and

sustaining the grievance in part as follows:

“1. The Norwalk Board of Education did not violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore concerning her
conduct at the March 28, 2016 meeting.

2. The Norwalk Board of Education did violate Article XIII(C) of the collective
bargaining agreement when, acting through its Superintendent, it issued the letter of
reprimand and warning dated April 20, 2016 to Dr. Lynne Moore concerning conduct,
warnings or unsupported conclusions not directly associated with the March 28, 2016
meeting.

As a remedy, the Superintendent is ordered to re-issue his April 20, 2016 letter of
reprimand....”

Id. (emphasis added). The Arbitrator’s findings precisely addressed the questions presented

for resolution, and the Arbitrator fashioned a remedy instructing the Board to reissue its letter

of reprimand to Dr. Moore consistent with specific instructions. When answering the issues

and fashioning his remedy, the Arbitrator mirrored the language used in the Parties’

submission. As a result, there is no question that the Arbitrator acted within the authority

granted when he answered the questions presented jointly by the Parties without addressing
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matters extraneous to the submission. Accordingly, the arbitral award conformed to the

Parties’ unrestricted submission.

3. The Arbitrator Rationally Interpreted the Parties’ Collective Bargaining
Agreement

The Union next contends in its memorandum that the arbitral award at issue in this case

is inconsistent with the Parties’ underlying collective bargaining agreement and thus, the award

does not conform to the submission and should be vacated. Mem. at p. 11. This argument is

unavailing and lacks support in the law.

As an initial point, where a submission is unrestricted, as is the case here, “the

arbitrators are not required to decide the issues presented to them according to law and the

award cannot be reviewed for errors of law or fact.” City of Bridgeport v. Bridgeport Police

Local 1159, 183 Conn. 102, 106 (1981). More importantly, “neither a misapplication of

principles of contractual interpretation nor an erroneous interpretation of the [underlying

collective bargainingi agreement in question constitutes grounds for vacatur.” AFSCME,

Council 4, Local 1303-325 v. Town of Westbrook, 309 Conn. 767, 780 (2013). Rather, the

award must simply draw its essence from underlying agreement to be legitimate. See

Teamsters Local Union NO. 677 v. Bd. of Educ., 122 Conn. App. 617, 624-5 (2010).

When determining whether an arbitration award draws its essence from the underlying

collective bargaining agreement, “the reviewing court is limited to considering whether the

collective bargaining agreement, rather than some outside source, is the foundation on which

the arbitral decision rests.... If that criterion is satisfied, then the court cannot conclude that

the arbitrator exceeded his authority or imperfectly executed his duty.” Town of Westbrook,

309 Conn. at 780. The arbitrator “may of course lookfor guidance from many sources so long
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as the award draws its essence from the collective bargaining agreement.” Id. at 781-2.

(emphasis in the original). “It is not the court’s role to determine whether the arbitrator’s

interpretation of the collective bargaining agreement was correct.” Id. at 780. Instead,

sufficient grounds exist to properly deny an application for vacamr where the arbitrator’s

“interpretation was a good faith effort to interpret the terms of the collective bargaining

agreement.” Id.

Despite the Union’s claim to the contrary, the arbitral award in this case is consistent

with and drew its essence from the Parties’ underlying collective bargaining agreement.

Letters of discipline, and the propriety of the same, are squarely within the essence of the

Parties’ agreement. Rather than focus on whether there was just cause for the discipline letter,

the Union spends a large portion of its Memorandum arguing that the Board-level hearing was

improper because a panel of three members, rather than, the full Board, heard the grievance,

which allegedly was inconsistent with the Parties’ Agreement. Mem. at pp. 11 - 18. The

Union argues that the Arbitrator “bewilderingly dismissed” its concerns about the use of a

panel. Neither argument is true.

The Arbitrator found that “[t]here is nothing in [the] record to support the contention

that “Board of Education” referred to in Article VII, Table I is restricted to the entire Board.”

Exhibit D, Award at p. 6. The Arbitrator opined further that “[n]o evidence was introduced

that the Board was in violation of its by-laws. No evidence was introduced that there was an

established past practice whereby the full Board, and not a committee of the Board, could only

hear and decide a grievance pursuant to Article VII.” Id. Put another way, the Arbitrator

considered the Union’s contention about the use of a hearing panel under the evidence
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submitted in the record, but was unpersuaded that the Board was in violation of the Agreement

when it designated a committee to hear the grievance at issue. The Arbitrator’s findings drew

their essence from the Parties’ contract, and his findings were within the scope of his

authority. See, e.g., Burr Rd. Operating Co. II, LLC v. New England Health Care Employees

Union, Dist. 1199, 162 Conn. App. 525 (2016) (arbitrator found that the employer lacked just

cause for termination, but interpreted the collective bargaining agreement to permit “severe

disciplinary action just short of termination” due to mitigating circumstances, a concept absent

from the underlying agreement; the Appellate Court rejected the employer’s application to

vacate, finding that the arbitrator’s ruling drew its essence from the contract).

C. The Arbitrator Applied the Applicable Legal Principles With Fidelity.

Our Supreme Court has “recognized . . . that an award that manifests an egregious or

patently irrational application of the law is an award that should be set aside pursuant to

[Section] 52-418(a)(4).” Harty v. Cantor Fitzgerald & Co., 275 Conn. 72, 81(2005). The

Court has also cautioned, however, that “this ground for vacating an arbitration award should

be reserved for circumstances of an arbitrator’s extraordinary lack of fidelity to established

legal principles.” Garrity v. McCaskey, 223 Conn. 1, 10 (1 992)(relying on Lynch, Pierce,

Fenner & Smith, Inc. v. Bobker, 808 f.2d 930 (2d Cir. 1986) (observing that “[ajlthough the

bounds of this ground have never been defined, it clearly means more than error or

misunderstanding with respect to the law. The error must have been obvious and capable of

being readily and instantly perceived.... Moreover, the term ‘disregard’ implies that the

arbitrator appreciates the existence of a clearly governing legal principle but decides to ignore

or pay no attention to it.”)).
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The Union alleges that the Arbitrator manifestly disregarded the law when he issued his

arbitral award. Specifically, the Union contends that the Arbitrator ignored a “serious

deprivation of due process” after acknowledging that members of the Board who ultimately

heard the grievance were involved in preliminary discussions regarding the matter. Mem. at

pp. 23 - 24. The Union’s contention is belied by the facts on the record.

In his written decision, the Arbitrator critiqued the Board’s actions regarding the

grievance hearing, and noted his concern about the opinions expressed by one of the panel

members in an email exchange prior to the grievance hearing. Exhibit D to Mem., Award at p.

6 - 7. The Arbitrator noted that “there should be no ‘institutional participation’ by the Level 3

decision maker in the preliminary steps leading to discipline.” Id. As a consequence, the

Arbitrator afforded Dr. Moore a clean slate in arbitration, and found it “appropriate to give the

Level 3 analysis of the Board little weight.” Id. The Arbitrator used the Board’s grievance

decision simply to document procedural compliance with the Agreement’s grievance

procedures, i.e., the hearing was timely and a decision was rendered. Id. The Arbitrator did

not give the Board’s substantive conclusions any weight, and he gave Dr. Moore an

opportunity to present her grievance at arbitration in effect in a de novo hearing. There simply

was not deprivation of due process caused by the use of the three-member panel.

The Union’s argument that “the arbitrator recognized, then bewilderingly dismissed,

the deprivation of Dr. Moore’s due process rights in the underlying disciplinary process and

grievance procedure” is wholly without merit. Mem. at p. 23. Contrary to the Union’s

allegations, the Arbitrator did not disregard well-defined and applicable legal principles. As

the facts demonstrate, the Arbitrator took appropriate action to address the perceived error and
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ensure that any deprivation of Dr. Moore’s due process rights before the panel (which did not

occur) did not follow into the arbitration hearing.6 Accordingly, the Union failed to carry its

heavy burden that the Arbitrator’s actions were irrational, and thus, this Court should reject the

invitation to set aside the arbitration award where there is no evidence of extraordinary lack of

fidelity in applying established law.

D. The Arbitrator Issued a Final and Sufficiently Definite Award That Set the
Parties’ Rights and Obligations.

1. The Award Does Not Necessitate Nor Impose a Duty to Negotiate.

Lastly, the Union argues that the Arbitrator’s award should be vacated because it was

neither final nor definite. Mem. at p. 18 - 21. In particular, the Union argues that the

arbitrator left the remedy to “the predilection of one of the parties, whose failure to comply

with the requirements for the remedy set forth in the award necessitates the initiation of

additional adversarial proceedings...” Id. at 20 (emphasis added). In support of its argument,

the Union relies primarily on State v. AFSCME Council 4 Local 1565, 49 Conn. App. 33

(1998), where the Appellate Court concluded that an arbitration award requiring future

negotiations or litigation is indefinite and thus is violative of Section 52-418.

In 3d. of Educ. of Town of Plainfleld v. Local R1-126, Nat’l Assoc. of Govt.

Employees, 108 Conn. App. 35 (2008), however, the Appellate Court clarified that the holding

from AFSCME Council 4 Local 1565 is applicable under specific circumstances. In that case,

the parties submitted the following issues to arbitration:

6 To the extent the Union believed that the hearing before a panel was not the Board level hearing it was entitled
to under the Agreement, it could have advanced the grievance to arbitration for the lack of a Board-level hearing
within the specified time frame. See Agreement. That would have placed the Union in the same position it was in
this case already—in arbitration before a neutral arbitrator. To the extent the Union believed that the hearing
before a panel was a violation of the Agreement, it also could have submitted a grievance challenging that
practice, which it did not.
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“Did [the board] violate [a]rticle XXI of the collective bargaining agreement when it
assigned part-time employees to perform work at schools which would have been
performed by absent full-time employees without first offering that work on an
overtime basis to full-time employees? If so, what shall the remedy be?”

Id. at 38. The arbitrator found a violation of the agreement and ordered the board to pay full-

time members of the union for missed overtime opportunities during a certain period of time.

Id. The board appealed, contending that the award was indefinite as it “impermissibly leaves

the remedy to the judgment of one of the parties and open to the possibility of further

negotiation or litigation.” Id. at 43. The trial court denied the application to vacate. The

Appellate Court affirmed, rejected the board’s argument, and noted its “disagree[ment] with

the board’s equating its case, which may involve further negotiation, with [State v. AFSCME

Council 4 Local 1565], in which further negotiation was impermissibly required as part and

parcel of the award[] rendered in th[at] case[]. Id. (emphasis in the original). The court

went on to note that the award in that case ordered a remedy—payment of missed overtime

opportunities during a specific time period—which “fixe[d] the board’s obligation in relation to

the union and provide[d] sufficient guidance in how to fulfill that obligation.” Id. at 44.

In the case before this Court, the Union’s reliance on State v. AFSCME Council 4 Local

1565 is similarly improper as the award definitively fixed the rights and obligations of the

parties and does not require future negotiations or litigation. Here, like in 3d. ojEduc. of

Town of Plainfleld v. Local R1-126, Nat’l Assoc. of Govt. Employees, the Arbitrator ordered a

remedy and provided guidance on how the remedy should be executed. Particularly, the

Arbitrator ordered the removal of the original letter of reprimand from Dr. Moore’s personnel

file, and provided guidance on how the Superintendent should issue a revised letter. See

Exhibit D to Mem., Award at p. 16. As the Union acknowledges, the Arbitrator specifically
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instructed that a revised letter of reprimand be issued indicating that Dr. Moore was given a

directive to not discuss Middle School Redesign, but “by words and conduct, Dr. Moore did

discuss Middle School Redesign at her March 28, 2016 meeting; and such discussion

constituted insubordination.” Id. The Arbitrator went on to indicate that the revised letter

should not contain “extraneous verbiage referencing, implicitly or explicitly, facts outside of

the March 28, 2016 insubordination.” Given these incontrovertible facts, there is no question

that the award devised a remedy which definitively fixed the Board’s obligation in relation to

Dr. Moore, i.e., the issuance of a revised reprimand letter without reference to facts outside of

those relating to the insubordination on March 28, 2016. In other words, based on the

Arbitrator’s clear instructions, a requirement for further negotiations or litigation is absent. As

such, the holding in State v. AFSCME Council 4 Local 1565 is not implicated in this case and

thus, the Union’s argument that an absolute requirement for further negotiations or litigation

exists fails. Accordingly, this Court should deny the Union’s request to vacate the Arbitrator’s

final and sufficiently definite remedy establishing Dr. Moore’s right to a revised letter of

reprimand without reference to matters beyond her March 28, 2016 insubordination and the

Board’s obligation to provide such letter.

2. The Award Provided Sufficient and Specific Instructions.

The Union also argues that the arbitration award should be vacated on the basis that the

remedy was indefinite. Mem. at 18 - 21. But where, as here, the arbitrator provides

instructions on how to effectuate the remedy, such award is sufficiently definite and not subject

to vacatur under the provisions of Section 52-418. See e.g., State v. Connecticut Employees

Union Independent, Inc., 33 Conn. App. 737 (1994).
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In State v. Connecticut Employees Union Independent, Inc., our Appellate Court held

that an arbitrator is not necessarily required to “present a detailed explanation as to how the

grievant should be made whole, if [s/he] provides sufficient guidance for the parties to satisfy

the award.” 46 Conn. App. 520, 524 (1997) (quoting State v. Connecticut Employees Union

Independent, Inc., 33 Conn. App. 737 (1994)). In that case, the union appealed a trial court’s

decision to vacate an arbitration award as being insufficiently definite and final. Id. at 521.

There, the parties’ unrestricted submission required the arbitrator to decide whether the

employer violated the underlying collective bargaining agreement with respect to the

employer’s equalization obligations to the bargaining unit and if so, what shall be the remedy

provided it was consistent with the parties’ agreement. The arbitrator found a violation and

ordered the employer to “provide additional overtime opportunities during [a specific time

period], to those employees who were given disproportionately fewer overtime opportunities,

in order to equalize overtime opportunities for these employees.” Importantly, the arbitrator’s

award did not “provide the state with either a method for ascertaining which employees

received prior disproportionate overtime opportunities or a method for equalizing those

opportunities.” Id. at 522. In reaching its conclusion to reverse the trial’s court vacatur, the

Appellate Court concluded the award was “sufficiently definite because the parties ha[d]

adequate information from the arbitrator’s memorandum to effectuate the award.” Id. at 525.

The court reasoned that the arbitrator’s memorandum included the names of the employees

involved in the controversy as well as their overtime records, including overtime hours worked

and those hours refused. See id. at 524. The court further noted that by “agreeing to an
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unrestricted submission, the parties authorized the arbitrator to use her own judgment and

discretion and to render an appropriate award.” Id. at 524 - 5.

In our case, using the authority derived from an unrestricted submission, the Arbitrator

fashioned an appropriate remedy ordering the Board to replace the original letter of reprimand.

Unlike the remedy in State v. Connecticut Employees Union Independent, Inc., where express

methods were not provided on how to effectuate the remedy, the Arbitrator in our case

unambiguously provided the Board with the mechanics of how to revise the letter reprimand.

Namely, the Arbitrator instructed the Board to revise the letter of reprimand without reference

to conduct, warnings or unsupported conclusions not directly related to Dr. Moore’s March

28, 2016 insubordination. Accordingly, like in State v. Connecticut Employees Union

Independent, Inc., this Court must find that where the arbitrator provides the parties with

precise instructions on how to effectuate the remedy of an arbitration award, the award is

sufficiently definite and may not be vacated.

IV. CONCLUSION

This application for vacatur is wholly without merit and must be denied. Based upon

the Parties’ unrestricted submission, the Arbitrator found that Dr. Moore was insubordinate

when she facilitated a parent discussion of middle school redesign on March 28, 2016 despite a

clear (and acknowledged) directive to the contrary. The Arbitrator found a portion of the

disciplinary letter to be improper, and provided guidance on how the disciplinary letter should

be raised. The Union has failed to carry its burden that the arbitration award is violative of

Section 52-4 18 of the General Statutes. Instead, the foregoing facts and supporting law

demonstrate that the Arbitrator’s award conformed to the Parties’ unrestricted submission, was
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within the scope of his authority, and is therefore entitled to deference by this Court.

Accordingly, the application for vacatur must be denied.

Respectfully submitted,

DR. STEVEN I. ADAMOWSM,
SUPERINTENDENT OF SCHOOLS AND
NORWALK BOARD OF EDUCATION

By: Is! Peter I. Murphy
Peter J. Murphy
Melika S. Forbes
Shipman & Goodwin, LLP
One Constitution Plaza
Hartford, CT 06103-1919
Telephone: (860) 251-5950
Facsimile: (860) 251-5316
pmurphygoodwin. corn
mforbesgoodwin .com
Their Attorneys
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