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PRELIMINARY STATEMENT 
 

Plaintiffs Norwalk Harbor Keeper and Fred Krupp (collectively, “Norwalk Harbor 

Keeper,” or “Plaintiffs”) challenge the deficient environmental review under the National 

Environmental Policy Act (“NEPA”)1 conducted by the Federal Transit Administration (“FTA”) 

and the Connecticut Department of Transportation (“CTDOT”) (collectively, “Defendants”) for 

the project to replace the Walk Bridge (the “Walk Bridge Replacement Project” or the “Project”), 

a railway bridge over the Norwalk River used by Metro-North and Amtrak. Defendants were 

required to comply with NEPA in their environmental review because CTDOT is seeking federal 

public transit resiliency funding from FTA for the Project. CTDOT also had to comply with the 

Connecticut state environmental review statute, the Connecticut Environmental Policy Act 

(“CEPA”),2 and performed that review concurrent with the NEPA review for the Project. 

Defendants have not complied with NEPA. Defendants’ environmental review failed to 

study a reasonable range of alternatives as required by NEPA, since Defendants elected not to 

study a resilient, safe, and simple fixed bridge design alternative in order to preserve unlimited 

navigational access to an area of the Norwalk River with only de minimis maritime traffic. 

Defendants also violated NEPA by omitting from their environmental review for the Project 

several necessary related actions, thereby obscuring the full scope of the Project’s impacts, and 

by failing to adequately respond to Plaintiffs’ public comments on the Project.  

Although Norwalk Harbor Keeper’s Complaint is cast in the procedural requirements of 

NEPA, the procedural errors of Defendants result in a substantive blunder: imposing, without 

adequate review, a less resilient movable bridge on one of the nation’s most heavily traveled 

public rail lines — all to preserve upriver access for a few privately-owned sailboats. 

                                                 
1 See 42 U.S.C. § 4321, et seq. 
2 See Conn. Gen. Stat. § 22a-1b, et seq. 
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The Walk Bridge Replacement Project is designed to replace the existing Walk Bridge, a 

railroad swing bridge over the Norwalk River that was designed and built in 1896. The Walk 

Bridge currently carries 42 intercity Amtrak trains and 113 daily Metro-North trains, and swings 

open as needed to allow tall vessels to pass upriver. The replacement for the Walk Bridge is 

expected to be in place for at least 100 years.  

At the start of their NEPA review for the Walk Bridge Replacement Project, Defendants 

issued a Notice of Scoping stating that the purpose of the Project was to repair or replace the 

Walk Bridge in order to enhance the safety and reliability of rail traffic. Defendants then received 

a comment letter in response from the Office of Policy Management of the State of Connecticut 

(“OPM”), a Connecticut state agency that has a central role in reviewing environmental impact 

analysis performed under Connecticut state law. OPM requested that Defendants study a fixed 

bridge design, on the grounds that railroad reliability and safety would be improved relative to a 

movable bridge and that there is only a minimal amount of tall vessel traffic that requires a 

movable bridge to proceed upriver.  

Defendants did not agree to study a fixed bridge design alternative. Defendants instead 

amended the purpose of the Project to incorporate an additional secondary purpose of fully 

preserving upriver access for vessels too tall to fit under the bridge. Defendants then prepared 

and published, pursuant to NEPA, an Environmental Assessment (“EA”) that concluded that the 

Project would have no significant impacts on the environment and determined that Defendants 

need not study a fixed bridge design at the current height of the Walk Bridge (an “Existing Level 

Fixed Bridge”)3 because such a design would not meet the newly-added secondary Project 

purpose of completely preserving upriver access for vessels too tall to fit underneath the Bridge. 

                                                 
3 This design alternative is referred to in the EA as a “Fixed Bridge Low-Level Option.” (AR0021977.) 
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Norwalk Harbor Keeper, along with other organizations and individuals, submitted comments on 

the EA requesting that Defendants study an Existing Level Fixed Bridge design, due to its greater 

resiliency, its increased reliability and safety for rail traffic, the lack of any need for unlimited 

upriver access for tall vessels, and other issues.  

CTDOT subsequently published, pursuant to CEPA, a formal record of decision (“ROD”) 

that confirmed the EA’s conclusion that a fixed bridge alternative was precluded from 

consideration due to its failure to fully meet the Project’s modified purpose, formally selected a 

movable bridge design for the Walk Bridge Replacement Project, and compiled public comments 

and CTDOT’s responses. FTA, after reviewing the EA, issued a Finding of No Significant 

Impacts (“FONSI”) pursuant to NEPA that determined that the EA fully complied with NEPA 

and that no further NEPA review was required.  

Yet the EA is critically flawed, and as such cannot serve as a valid basis for the FONSI. 

To start, the EA’s adoption of a new secondary Project purpose of completely preserving upriver 

navigation for tall vessels is unreasonable, because NEPA proscribes adopting an artificially 

limited Project purpose to preselect a desired outcome. Next, the EA’s failure to study an 

Existing Level Fixed Bridge design violates NEPA’s requirement to study a reasonable range of 

alternatives for a Project, because the record shows that an Existing Level Fixed Bridge 

alternative is reasonable and because NEPA requires agencies to study reasonable alternatives 

even if they may only partially accomplish project purposes. Finally, Defendants excluded from 

their review of the Project several necessary related actions, which violates NEPA by engaging in 

segmentation, and failed to meaningfully respond to Norwalk Harbor Keeper’s public comments.  

Defendants, as government agencies, are in a position of public trust, and are charged 

with making a decision about the replacement of the Walk Bridge that will have ramifications for 
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at least a century. As such, Defendants should be ordered to revise and re-issue the EA to correct 

the fatal defects described above and come into compliance with NEPA before they take any 

further action to advance the Project. To do otherwise would send the wrong signal to agencies, 

and indicate that artifice, rather than comprehensive environmental review, will be rewarded.  

A proverb suggests, in the practice of carpentry, that it is appropriate to “measure twice, 

and cut once.”4 Here, in the context of a project to build a bridge that will last for the next 100 

years, Norwalk Harbor Keeper is simply asking that Defendants be required to follow the 

command of NEPA to “measure” the above-discussed critical areas at least once before 

embarking on such a significant public work.  

STATEMENT OF FACTS 

 The relevant facts are set forth in the Administrative Record filed by the Defendants on 

August 1, 2018 and are summarized as follows. 

I. The Walk Bridge and the Norwalk River 

The Norwalk River originates in ponds in Ridgefield, Connecticut, flows southward 

toward the Atlantic Ocean for approximately 21 miles, and finally terminates in an estuary where 

it meets Long Island Sound. The Walk Bridge is a railroad swing bridge, constructed in 1896, 

that crosses over the Norwalk River. The location of the Walk Bridge can be seen in Exhibit A, 

which contains a U.S. Army Corps of Engineers harbor map reproduced from the EA. 

(AR0025935.)5 As indicated in Exhibit A, the Walk Bridge serves to separate the area upriver of 

the Walk Bridge (the “Upriver Shoreline”) from the rest of Norwalk Harbor, most of which is 

downriver from the bridge.  

                                                 
4 See, e.g. In re Colonial BancGroup, Inc. Sec. Litig., No. 2:09-CV-00104-RDP-WC, 2013 WL 4788627, at *1 
(M.D. Ala. Sept. 9, 2013) (“There is an old adage: ‘measure twice, cut once.’ Although it is generally accepted that 
this maxim originated in the carpentry vocation, it nonetheless has a number of applications in other areas.”).  
5 A label indicating the location of the Walk Bridge has been added to the original map for purposes of clarity.  
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The Walk Bridge carries rail traffic for both Amtrak and the New Haven Line of Metro-

North commuter service, which is the busiest single commuter line in the United States. 

(AR0021967.6). Amtrak operates 42 intercity trains over the Walk Bridge and Metro-North 

operates 113 daily trains over the Walk Bridge. (Id.) 

The Walk Bridge is located in an area surrounded by tidal wetlands of varying sizes along 

the edge of the Norwalk River on both sides. (AR0022054.) Additionally, located directly 

adjacent to the Walk Bridge are two 235-foot towers (the “High Towers”), one on each side of 

the river, which support an overhead high voltage power transmission lines used by the utility 

Eversource and communication lines used by Metro-North. (AR0022000.) 

Upriver of the Walk Bridge, the Norwalk River is only navigable for approximately one 

mile. (AR0030622.) At the time of the design and construction of the Walk Bridge in 1896 as a 

movable bridge to allow upriver access, the Upriver Shoreline was a hub of industry and 

maritime commerce. (AR0030657.) For a variety of reasons, including the rise of the railroads, 

deindustrialization, and the development of the highway system, industry has almost completely 

vanished from the Upriver Shoreline, replaced primarily by walkable riverfront housing. 

(AR0030657-8.)  

In recent years, the land-use pattern along the Upriver Shoreline has been predominantly 

residential, with only two remaining uses that require the opening of the Walk Bridge, the Devine 

Brothers gravel plant (“Devine Brothers Gravel Plant”) which uses high-profile tugboats pushing 

barges to move cargo on the river and the United Marine marina (“United Marine Marina”), a 

                                                 
6 All citations to the Administrative Record are preceded by “AR,” which is followed by the page number. 

Case 3:18-cv-00091-SRU   Document 42-1   Filed 10/16/18   Page 12 of 52



6 

marina at which a number of privately-owned tall-masted sailboats are based. (AR0030657-9; 

AR0025888; AR0022014.7) 

In its closed position, the Walk Bridge provides, at mean high water, approximately 16 

feet of vertical clearance above the Norwalk River for vessels to pass underneath and, at mean 

low water, about 23 feet of vertical clearance. (AR0022011.) In its open position, the Walk 

Bridge affords access to the Upriver Shoreline for vessels too tall to fit under it in its closed 

position, which are primarily the high-profile tugboats presently used by the Devine Brothers 

Gravel Plant rather than low-profile alternatives and the occasional tall-masted sailboat of the 

United Marine Marina. (AR0030658-9.)   

II. The Environmental Review of the Project 
 

A. Legal Framework 
 

The key facts relating to Defendants’ environmental review of the Project arise in the 

context of NEPA, which applies to federal actions that have the potential for “significantly 

affecting the quality of the human environment.” 42 U.S.C. § 4332(2)(C). This includes both 

actions undertaken directly by a federal agency and actions that a federal agency takes to enable 

others to take an action, such as providing funding or issuing a permit. Scientists’ Inst. for Pub. 

Info., Inc. v. Atomic Energy Comm’n, 481 F.2d 1079 (D.C. Cir. 1973). 

In addition to generally-applicable NEPA implementing regulations issued by the White 

House Council on Environmental Quality (“CEQ”),8 which apply to all federal agencies, FTA 

                                                 
7 These citations are to the public comments of Norwalk Harbor Keeper, a preliminary navigation study done by 
CTDOT, and the EA, respectively. It should be noted that the EA, at AR0022014, contains an unsupported reference 
to a third entity, “Norwalk Marine Contractors” as “utilizing Walk Bridge.” No information or documentation is 
provided as to whether that entity actually requires the Bridge to open, and this claim is contradicted by the public 
comments of Norwalk Harbor Keeper and CTDOT’s own preliminary navigation study. No entity referred to as 
“Norwalk Marine Contractors” commented on the EA. 
8 40 C.F.R. § 1500.1, et seq. 

Case 3:18-cv-00091-SRU   Document 42-1   Filed 10/16/18   Page 13 of 52



7 

has adopted its own NEPA implementing regulations which are consistent with the CEQ 

regulations but provide further detail on implementation. 23 C.F.R. § 771.101, et seq. 

Under NEPA, if a proposed federal action has the potential to have significant impacts on 

the environment, then the federal agency principally responsible for the action must prepare an 

environmental impact statement (“EIS”) to study those impacts, and means of mitigating them, 

before making a decision on that action. 40 C.F.R. § 1501.4; 23 C.F.R. § 771.715(a). If a federal 

agency is uncertain as to whether an action has the potential to have significant impacts, then the 

agency can prepare an EA in order to study the action’s potential for impacts and determine 

whether an EIS is necessary. 40 C.F.R. § 1501.4; 23 C.F.R. § 771.715(c).9 If an EA determines 

that a project does have the potential for significant impacts, then the agency must prepare an 

EIS to study those impacts. 40 C.F.R. § 1501.4(c). If an EA determines that a project does not 

have the potential for significant impacts, and the EA meets all the requirements of NEPA, the 

agency can issue a FONSI, formally concluding the NEPA process. 40 C.F.R. § 1501.4(e).  

Here, the Project is subject to NEPA because it relies on substantial federal funding and 

will require federal permits. (AR0021973; AR0022218.). Defendants concede the applicability 

of NEPA in both the EA itself and in their Answers. (AR0021967; AR0021973; Answer of the 

Federal Defendants ¶ 5; Answer of the State Defendants ¶ 5.)  

The federal funding that CTDOT is seeking from FTA for the Project is funding 

authorized by the Disaster Relief Appropriations Act of 2013 (PL 113-2) in the wake of 

Hurricane Sandy to improve the resilience of public transportation assets. (AR023391). This 

grant program specifically provides that “[e]ligible projects are capital projects that reduce the 

                                                 
9 There is also a set of minor federal actions, detailed in the NEPA regulations adopted by each agency, which have 
been predetermined by that agency to not “individually or cumulatively have a significant effect on the human 
environment” and which are therefore categorically excluded from further NEPA review. 40 C.F.R. § 1508.4.  
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risk of damage to public transportation assets as a result of future natural disasters.” 78 FR 

78489. As the grant program recognizes, “Both scientific evidence and recent history indicate 

that weather and climate-related disasters are a continuing threat.” 78 FR 78488. 

This grant was made available to support “projects designed and built to address current 

and future vulnerabilities to a public transportation facility or system due to future occurrence or 

recurrence of emergencies or major disasters that are likely to occur in the geographic area in 

which the public transportation system is located; or projected changes in development patterns, 

demographics, or climate change and extreme weather patterns.” 78 FR 78486 (emphasis added). 

Thus, the grant must be used for a project that would reinforce the resiliency of the public transit 

assets crossing the Walk Bridge — the Amtrak and Metro-North rail lines — to the effects of 

climate change, including extreme weather events.  

In a situation like the Project, where a federal agency is providing federal grant funding 

to a project which is being principally constructed by a state agency, NEPA allows that federal 

agency to delegate the preparation of an EA to the state agency if the federal agency participates 

in the process and independently evaluates the EA’s adequacy under NEPA prior to relying upon 

it to support a FONSI. 42 U.S.C. § 4332(2)(D). Here, FTA delegated the primary responsibility 

for preparing the EA to CTDOT but participated in its production and reviewed the EA prior to 

adopting it to support the FONSI. (AR0023388; AR0023254.) 

The Project is also subject to the Connecticut Environmental Protection Act (“CEPA”).10 

(AR0021967.) CEPA requires state agencies to prepare an Environmental Impact Evaluation 

(“EIE”) where a project under consideration may have significant environmental impacts. Regs. 

                                                 
10 Norwalk Harbor Keeper’s Complaint addresses NEPA violations as they are outcome-determinative with respect 
to the Project. However, a finding of a NEPA violation would also likely indicate a violation of CEPA as well, given 
CEPA’s parallels with NEPA, which provides an additional base for relief against CTDOT.  
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Conn. State Agencies § 22a-1a-7. All EIEs must be reviewed and approved by OPM, which 

determines whether the EIE is adequate to meet the procedural and substantive requirements of 

CEPA. Conn. Agencies Regs. 22a-1a-9. The CEPA process culminates in the issuance of a ROD, 

in which the agency compiles public comments, responds to them, and makes a final 

determination regarding how to proceed with respect to the project at issue. Id.  

Defendants have prepared a single environmental review document, a combined 

“EA/EIE,” to both serve as an EA for NEPA purposes and as an EIE for CEPA purposes.11 

(AR0021934.) As such, the EA at issue in this litigation also serves as an EIE for purposes for 

CTDOT’s compliance with CEPA.12  

B. Project Development and CTDOT’s Pre-Determination to Select a Moveable Bridge 
Design 

 
The record reflects that from very early on in the project development process, prior to 

any environmental review or formal assessment of the needs of navigational access to the 

Upriver Shoreline, CTDOT had pre-determined that it would be building a movable bridge to 

replace the existing Walk Bridge. On February 3, 2015, CTDOT published the notice of scoping 

(“Notice of Scoping”) for the environmental review of the Walk Bridge Replacement Project, 

which explained the basic goals of the Project and invited public comment on the Project and the 

scope of issues to be assessed in the environmental review. (AR0023352.) The Notice of Scoping 

was entitled “Replacement of the Norwalk River Railroad Bridge,” and stated:  

“The purpose of this project is to replace the existing, deteriorated bridge with a resilient 
bridge structure which will enhance the safety and reliability of commuter and intercity 
passenger rail service, offer operational flexibility and ease of maintenance, as well as 

                                                 
11 Since Plaintiffs’ Complaint challenges the adequacy of this document for NEPA purposes, for simplicity, the 
document is referred to in this memorandum simply as the “EA,” although Connecticut state agencies variously refer 
to the document as the “EIE” or the “EA/EIE.” 
12 This comports with FTA’s NEPA regulations, which encourage preparing a single review document for all 
required environmental reviews of a proposed project. 23 C.F.R. § 771.705(a). 
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provide for increased capacity and efficiencies of rail transportation along the New 
Haven Line/Northeast Corridor.” 

 
(AR0023352.) 

 
As meeting minutes from an interagency meeting about the Project on March 5, 2015 

demonstrate, OPM asked if CTDOT had evaluated the possibility of replacing the Walk Bridge 

with a fixed bridge design. (AR0026281.) The minutes reflect that, in response, “DOT indicated 

that the agency made a decision to move forward with a movable span at the Walk Bridge site.” 

(Id.) 

On March 10, 2015, OPM issued a comment letter on the Notice of Scoping to CTDOT 

(“OPM Scoping Comment Letter”). (AR0023362-3.) The OPM Scoping Comment Letter 

observed that language on a website created for the Walk Bridge Project stated that “[t]he new or 

rehabilitated Walk Bridge will improve maritime navigation on the Norwalk River.” 

(AR0023362.) However, OPM noted that the project purpose in the Notice of Scoping refers 

only to constructing “a resilient bridge structure which will enhance the safety and reliability of 

commuter and intercity passenger rail service” — not maritime navigation. (Id.)  

OPM further stated that since “it does not appear that maintaining maritime navigation is 

an essential element of this project,” CTDOT should study a fixed bridge alternative and 

consider whether the benefits of such an approach might outweigh “the loss of navigability for 

vessels too large to pass beneath the bridge.” (Id.) OPM stated that the environmental review 

process is “well-suited” for studying such tradeoffs and could examine whether, in light of the 

reliability and safety concerns of a movable bridge, it may be worthwhile to “mitigate impacts on 

those who currently depend on the bridge opening” rather than constructing an entirely new 

movable bridge. (Id.) 
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In May 2015, CTDOT completed an internal Conceptual Engineering Report (the 

“Report”) on options for replacing the Walk Bridge. (AR0024972-AR0025032.) The Report 

stated that its “primary purpose” was “to identify and develop technically feasible schemes to 

replace the existing Walk Bridge with dual, doubletrack movable spans.” (AR0024979.) The 

Report studied only movable bridge options and did not analyze any fixed bridge designs. (Id.) 

Thus the fixed bridge alternative was effectively eliminated from serious consideration more 

than a year prior to the issuance of the EA and over two years prior to the ROD and FONSI.   

The Report’s navigational appendix contained a preliminary navigation study 

(“Preliminary Navigation Study”), which purported to justify the selection of the movable bridge 

alternative that CTDOT had already decided upon. (AR0025875-AR0025891). However, its 

scope was limited: The Preliminary Navigation Study stated that it was designed to be a 

“precursor” to a fuller navigational analysis that would be prepared as part of an application for a 

United States Coast Guard (“USCG”) Bridge Permit to reconstruct the Bridge. (AR0025884.) A 

USCG Bridge Permit is required for the Project because the Walk Bridge spans the Norwalk 

River, a water body that has been federally recognized as navigable waters of the United States. 

33 U.S.C. § 491 et seq.13 

The Preliminary Navigation Study concluded that “the primary commercial interests that 

interact with the Walk Bridge are Devine Brothers and United Marine...[B]arges and tugs 

servicing Devine Brothers and tall-mast sail boats that are maintained by United Marine 

generally require an opening of the Walk Bridge in order to reach their final destination.” 

(AR0025888.) The Preliminary Navigation Study examined data concerning the number of times 

the Walk Bridge opened from September 2013 to August 2014, but did not examine the 

                                                 
13 Defendants conceded the Project’s need for a Bridge Permit from the USCG in the EA. (AR0022218.) 
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frequency of trips by particular vessels or types of vessels, the vertical clearance required by 

vessels transiting the Walk Bridge, cargo quantity or type, or future marine traffic and 

navigational access needs. 

This limited navigational review does not meet the navigation analysis requirements for 

the Bridge Permit needed by the Project, and this discrepancy is illustrative of a lack of 

meaningful NEPA alternatives analysis. In order to issue a Bridge Permit, the USCG must 

conduct a comprehensive Navigational Clearance Determination, a quantitative study of current 

and future maritime traffic on the waterway, which should examine, among other factors:  

• Existing commercial users 
• Existing recreational users 
• Vessel trip frequency 
• All bridges upstream and downstream from the proposed bridge 
• Waterway layout and geometry 
• Type and size of vessels utilizing the waterway 
• Type and size of vessels expected to utilize the waterway during the proposed 

bridge lifespan 
• Review of annual cargo movements (cargo types and quantities) 
• Mitigation proposed/completed for impacted waterway users and a list of those 

impacts that cannot be mitigated 
 

(AR0025913-6 (emphasis added.)) 

Upon completion of the Navigational Clearance Determination, the USCG can authorize 

the construction of a bridge that obstructs navigational access to some or all of a navigable 

waterway so long as the obstruction is not unreasonable in light of the findings of the 

Navigational Clearance Determination. (AR0025913.) The reasonability analysis for a proposed 

obstruction must seek to achieve a “reasonable balance between the competing needs of land and 

waterborne modes of transportation.” (AR0025918.) Finally, USCG guidance recommends that 

for bridge projects, the Navigational Clearance Determination should be done early in the NEPA 
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process, before a bridge design alternative is selected, so that its comprehensive navigational 

analysis can inform the NEPA alternatives review and selection process. (AR0025928.)  

C. The Environmental Assessment 
 

1. Defendants’ Decision to Change the Project Purpose and to Invoke An Added Secondary 
Purpose to Preclude the Study of a Fixed Bridge Alternative 

 
Defendants’ refusal to consider a fixed bridge alternative was continued in the EA. Rather 

than study a fixed bridge design as part of the EA, Defendants elected to change the purpose of 

the Project and invoke that changed purpose to avoid doing so. The EA for the Walk Bridge 

Replacement Project was issued on August 26, 2016 and contained a different Project purpose 

than that described in the Notice of Scoping. (AR0021918; AR0021970.) Whereas the Notice of 

Scoping listed the purpose of the Walk Bridge Replacement Project as simply to replace the Walk 

Bridge, the EA added a Project purpose related to completely preserving upriver access for tall 

vessels. The EA described the Walk Bridge Replacement Project’s “Purpose and Need” as: 

to restore or replace the existing deteriorated bridge with a resilient bridge structure 
which will enhance the safety and reliability of rail service, offer operational flexibility 
and ease of maintenance, and provide for increased capacity and efficiencies of rail 
transportation along the New Haven Line/Northeast Corridor, while maintaining or 
improving navigational capacity and dependability for marine traffic in the Norwalk 
River. 

 
(AR0021970 (emphasis added.)) Defendants subsequently clarified that the “primary purpose” of 

the Project is to restore the Bridge for the use of rail transit to cross the river and that the purpose 

of preserving upriver navigational access is a “secondary purpose.” (AR0023269-70; 

AR0023392.) CTDOT also stated that Defendants “developed the project Purpose and 

Need...based upon an expectation of the continuation of marine traffic through the project area.” 

(AR0023220.) 
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The EA stated that the Existing Level Fixed Bridge was precluded from further review 

and would not be assessed as a project alternative for NEPA purposes because it “[w]ould not 

meet purpose and need with regard to dependability and capacity for marine traffic.” 

(AR0021974.) The EA recognized that an Existing Level Fixed Bridge would meet all Project 

purpose criteria except for the added secondary purpose of preserving unlimited upriver 

navigation. (AR0021977.14) 

The EA stated that the only alternatives “retained for further evaluation” as NEPA 

alternatives in the EA are the No Build Alternative and the Movable Bridge Replacement 

Alternative. (AR0021979.) Accordingly, the EA noted that it only studied the “benefits and 

impacts” of and “proposed mitigation measures” for the No Build Alternative and the Movable 

Bridge Replacement Alternative. (AR0021997.) Since the Existing Level Fixed Bridge was 

screened out from consideration as a NEPA project alternative, the EA did not study the 

resiliency or safety benefits of an Existing Level Fixed Bridge or proposed mitigation measures 

for any impacts an Existing Level Fixed Bridge might have. (AR0021974.) 

2. The EA’s Inadequate Study of Current and Future Upriver Navigational Access Needs 

Critically, the EA lacks a navigational access needs analysis adequate to support the 

adoption of an additional Project purpose that dramatically restricts the alternatives considered. 

The EA relies upon USACE statistics for maritime traffic in all of Norwalk Harbor to attempt to 

characterize the volume of maritime traffic to the Upriver Shoreline (the area of Norwalk Harbor 

upriver of the Walk Bridge). (AR0022014.) The EA attempted to relate these harbor-wide 

statistics to the Upriver Shoreline by stating that “[b]ased upon a review of existing land uses 

                                                 
14 The EA stated that the Existing Level Fixed Bridge (referred to as a “Fixed Bridge Low Level Option”) would 
meet 9 out of 10 Project purpose criteria, with the sole criterion not met being preserving tall vessel access to the 
Upriver Shoreline. (AR0021977.) 
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around Norwalk Harbor, it is likely that the majority of vessels carrying cargo in Norwalk Harbor 

pass through Walk Bridge, traveling to distribution points north of the bridge.” (AR0022014.)  

Yet the EA contained no information regarding the nature or scope of this “review of 

existing land uses,” no information regarding whether it was completed in the field or was solely 

based on maps, no information regarding when it was completed or by whom, and no 

information about why the EA concluded it was “likely” that a “majority” of the cargo arriving at 

Norwalk Harbor continuing north on the Norwalk River past the Walk Bridge. These omissions 

made it impossible for the public to adequately understand, comment upon, or challenge the 

basis for the EA’s conclusions about river traffic and the purported need for a movable bridge on 

the Norwalk River.15  

An additional related flaw is that beyond its failure to adequately study present-day 

maritime traffic, the EA also did not contain any information, modelling, or projection regarding 

the likely future amounts of maritime traffic to the Upriver Shoreline in the future during the 

100-year operational life (AR0021949) of the replacement bridge. The EA does not explain why, 

in the environmental review for a long-term public infrastructure project, no study of the future 

navigational demands on upriver access was conducted to inform the selection of design 

alternatives.16   

                                                 
15 The EA did not disclose the Preliminary Navigation Study prepared by CTDOT in 2015 or make this document 
available for public review and comment as part of the NEPA process. As discussed infra at Statement of Facts 
II.C.3, the Preliminary Navigation Study’s finding of only two active users of the Upriver Shoreline that need the 
Walk Bridge to open matches Norwalk Harbor Keeper’s own similar findings.  
16 Notwithstanding the flaws enumerated above, and the failure of the EA’s navigational review to meet USCG 
guidance standards for a Navigational Clearance Determination, the USCG issued a letter to CTDOT in September 
2016 stating that the EA “adequately addresses our bridge permit concerns regarding navigation.” (AR0026901.) 
However, USCG stated that it would provide a fuller navigational review to CTDOT at a later date. (Id.) USCG’s 
apparent lack of concern regarding navigation issues may have been influenced by the fact that the EA selected a 
movable bridge, which would not impose any vertical clearance limit on navigation, and rejected all fixed bridge 
alternatives. As such, USCG may have felt that the need for a detailed navigational review early in the NEPA 
process under these circumstances was lessened, though USCG still did state it would be doing its own study of 
navigational access needs.  
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3. The Public Comments Calling for the Study of a Fixed Bridge and an Adequate Current 
and Future Upriver Navigational Access Needs Assessment 

 
Norwalk Harbor Keeper, drawing on the experience of its members living and working 

on the Norwalk River, including the extensive shipping industry experience of Robert Kunkel, 

submitted public comments, including a letter from Robert Kunkel (the “Kunkel Letter”), calling 

attention to the EA’s inadequate study of upriver navigational needs and its failure to study a 

fixed bridge alternative. (AR0030655-70; AR0030614-54.) The Kunkel Letter explained that 

while the upper Norwalk River had previously been a center of industry, due to 

deindustrialization of the region, “the number of active commercial users of the Upper Norwalk 

River has dwindled to two: a gravel plant, operated by Devine Brothers, which occasionally uses 

barges to transport materials on the river, and a marina, United Marine, which provides berths 

and also performs repairs and modifications to boats.” (AR0030658.)  

The Kunkel Letter further noted: “[T]he gravel plant does not even really need a movable 

bridge to be able to move its cargo up and down the river. Although the gravel plant is currently 

using a boat which has a height that requires the Walk Bridge to open for it, there are a variety of 

lower-profile boat designs, all readily available on the market, which would easily fit under the 

current height of the Walk Bridge.” (Id.) 

The Kunkel Letter also noted: “Moreover, it is perhaps relevant to note for context that 

the majority of the current transportation of materials in and out of the gravel facility is by truck, 

a pattern which is expected to continue in the future.” (AR0030659.)  

With respect to the marina, the Kunkel Letter observed that some sailboats have masts 

that “are simply too tall to fit under a fixed bridge.” (Id.) However, the Kunkel Letter stated that 

“the marina, as the only up-river commercial use which would be unavoidably impacted by a 
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fixed bridge, could simply be relocated to a suitable location downriver...at a far lower 

cost...[than] for a movable bridge to accommodate the marina’s current location.” (Id.) 

Norwalk Harbor Keeper’s comments also highlighted the failure of the EA to adequately 

study either the current or the future maritime traffic to the Upriver Shoreline and pointed out the 

unreasonableness of using Norwalk Harbor-wide maritime statistics to understand maritime 

traffic patterns to the small portion of Upriver Shoreline north of the Walk Bridge:  

[I]t is striking that the Environmental Assessment contains absolutely no empirical data 
concerning the rate or volume of commercial shipping on the Upper Norwalk River, that 
portion of the Norwalk River which extends north of the Walk Bridge. Instead, the 
Environmental Assessment relies solely on shipping data for traffic throughout all of 
Norwalk Harbor to claim that there is still non-de minimis commercial use of the Upper 
Norwalk River....The Environmental Assessment then states that “[b]ased upon a review 
of existing land uses around Norwalk Harbor, it is likely that the majority of vessels 
carrying cargo in Norwalk Harbor pass through Walk Bridge, traveling to distribution 
points north of the bridge.” No rational basis is furnished for this determination of 
“likelihood.” 

 
(AR0030623 (emphasis in original, citations omitted.)) 

 
OPM also submitted public comments on the EA that criticized the EA’s failure to study 

a fixed bridge alternative. (AR0030928-30.) OPM noted that in the CTDOT “considered, but 

then apparently dismissed any option of a low-level or mid-level fixed replacement bridge, 

saying such options would not meet the purpose and need with regard to dependability and 

capacity for marine traffic.” (AR0030929 (emphasis in original.)) OPM noted that it was 

“expected that the [EA] would treat impacts [of a fixed bridge] on marine access as one of the 

potential adverse effects associated with the proposed action...[and] more thoroughly conside[r] 

such impacts and identif[y] possible mitigation measures.” (Id.)  

OPM stated that CTDOT’s decision to “modify the project purpose and need” instead of 

studying a fixed bridge alternative, “raises procedural concerns” and “seems to inappropriately 

elevate marine navigation to a status higher than other things that could be impacted by the 
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project.” (Id.)  OPM also noted that a movable bridge “would likely reduce future rail service 

reliability, which is contrary to a basic goal of this project.” (Id.) OPM concluded that while the 

EA “appears to be a thorough review of movable bridge options...it does not sufficiently consider 

and evaluate other project alternatives that many people appear to consider prudent and feasible.” 

(AR0030930.) 

Amtrak, which operates 42 intercity trains over the Walk Bridge, also submitted 

comments calling for further consideration of a fixed bridge option and criticizing the EA’s 

navigational analysis. (AR0022810-3.) Amtrak emphasized the operational benefits of a fixed 

bridge for the users of the public rail lines crossing the bridge: 

The fixed bridge option should be further documented, since it would result in 
substantially more benefits for Amtrak and Metro-North users of the New Haven Line. A 
fixed bridge option would offer improved operational flexibility and increased throughput 
than the movable bridge options.  

 
(AR0022811.) Amtrak also noted the “limited number” of vessels that would be benefited by a  
 
movable bridge: 

 
Since the movable bridge options would only benefit a limited number of taller vessels, it 
appears that the benefits of a fixed bridge that maximizes vertical clearances for maritime 
traffic and minimizes adjacent land and community impacts would be a candidate for 
being the preferred alternative. Regarding taller vessels that do not fit under the bridge, 
the EA should estimate use and impact of relocation to a marina that is not impacted by 
any of the fixed-bridge alternatives.  

 
(Id.) 
 
 Amtrak also criticized the EA’s navigational analysis, stating that “[a]n analysis of 

current and projected taller vessel openings would be useful to determine the optimum vertical 

navigation clearance,” noting that the EA’s data on bridge openings did not distinguish between 

the size of the vessels passing through and what exactly they would require for vertical 

clearance. (AR0022811 (emphasis added.)) Amtrak concluded that “a lower fixed bridge in 
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conjunction with a marina or taller vessel relocation with [sic] result in significant benefits that 

may outweigh adverse impacts.” (AR0022812.) 

4. The Segmentation of Necessary Related Actions 

Additionally, the EA stated that removal of the High Towers located adjacent to the Walk 

Bridge, and the relocation of the high voltage transmission line for the utility Eversource 

(“Eversource Transmission Line”) and the Metro-North communication line (“Metro-North 

Communication Line”) that the High Towers currently carry across the Norwalk River will be 

necessary. (AR0021993.) The EA further stated that, after the removal of the High Towers, 

“Metro-North communication functions will potentially be carried on the new bridge on either 

side of the movable span, transitioning to a placement beneath the Norwalk River at the 

navigation channel.” (Id.) However, the EA contained no analysis of the impacts of excavating 

the Norwalk River and burying a communication line underneath and did not state when such 

analysis will be performed.  

With respect to the Eversource Transmission Line, the EA acknowledged that its 

relocation “will be a secondary impact of the project” (AR0022174) but stated that the relocation 

“will undergo a separate environmental evaluation and permitting process, including potential 

CT Siting Council review, among other reviews, where there will be opportunities for public 

review and comment.” (AR0021993.) 

The EA also excluded analysis of the impacts of a variety of other necessary and related 

infrastructure upgrades occurring concurrently and in the vicinity of the replacement of the Walk 

Bridge, including the Danbury Dockyard Project (AR0022003),17 the CP243 Interlocking Project 

                                                 
17 Notably, the EA listed the Danbury Dockyard Project as a “project mitigation and commitmen[t]” for the purpose 
of mitigating the impacts of the Walk Bridge replacement on rail transportation. (AR0021960.) 
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(Id.), and the replacement of the Fort Point Street Bridge (AR0021945), thereby failing to 

analyze the full scope of the impacts of the replacement of the Walk Bridge.  

5. The Selection of a Movable Bridge Alternative 
 

In June 2017, CTDOT issued a ROD containing its final determinations regarding the 

environmental review of the Walk Bridge Replacement Project. (AR0022533-AR0023385.) The 

ROD reaffirmed the EA’s statement that the Existing Level Fixed Bridge was precluded from 

consideration because it did not meet the added Project purpose of preserving and improving 

maritime traffic access to the Upriver Shoreline. (AR0022537.) The ROD selected a movable 

bridge design for the Project, a Vertical Lift Bridge. (AR0022535.) 

As required under Connecticut law, OPM reviewed the ROD and EA to assess their 

adequacy for CEPA purposes, and on July 6, 2017, OPM issued a letter concluding that the ROD 

and EA satisfy the requirements of CEPA. (AR0023384-5.) However, OPM reiterated its prior 

critical comments on the EA’s navigation analysis and the EA’s neglect of the fixed bridge 

alternative. (AR0023384.) OPM observed that “[CTDOT] chose to elevate maritime access 

above other economic and social considerations” and noted “the very limited amount of maritime 

activity impacted by the choice of bridge for this location.” (Id.)  

In light of that “very limited” amount of marine traffic on the Norwalk River, CTDOT’s 

finding in the EA that a movable bridge would have a comparable financial cost, including long-

term operational costs, to fixing the bridge in place, “played a key role in OPM determining the 

environmental review to be adequate” for CEPA purposes. (Id.) However, in closing, OPM 

emphasized that “[t]he state and its infrastructure face various economic, environmental and 

other challenges, so it is important that potentially reasonable and cost-effective alternatives are 

considered prior to committing state funding.” (Id.) 
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On July 17, 2017, FTA issued a FONSI for the Project. (AR0023388-AR0023455.) The 

FONSI stated that the EA had satisfied the requirements of NEPA and that no further NEPA 

review was required. (AR0023388.) The FONSI stated that the movable bridge alternative 

selected by CTDOT was “entirely consistent” with the post-Sandy public transit resiliency funds 

but did not explain why neglecting to study a fixed bridge, with its potential resiliency and safety 

benefits for public rail transportiation, in order to protect the interests of two private marine 

transport users was consistent with the purpose of those funds. (AR0023391.) 

Accordingly, Defendants have begun to move forward with planning and preparing for 

the construction of a movable replacement bridge design without ever having studied the current 

and projected future levels of need for upriver access by tall vessels, without having studied a 

fixed bridge alternative, and without having studied the full impacts of the Project.  

STANDARD OF REVIEW 
 

The Administrative Procedure Act (“APA”) governs judicial review of an agency’s NEPA 

compliance. Brodsky v. U.S. Nuclear Regulatory Comm'n, 704 F.3d 113, 119 (2d Cir. 2013). 

When reviewing an agency’s NEPA determination, a court must consider (1) whether the agency 

took a “hard look” at the possible effects of the proposed action, and (2) if a “hard look” was 

taken, whether the agency’s decision was arbitrary and capricious. Nat'l Audubon Soc. v. 

Hoffman, 132 F.3d 7, 14 (2d Cir. 1997). 

An agency action is “arbitrary and capricious” if the administrative record in the case 

demonstrates that: “the agency…relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, offered an explanation for its 

decision that runs counter to the evidence before the agency, or is so implausible that it could not 

be ascribed to a difference in view or the product of agency expertise.” Motor Vehicle Mfrs. 
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Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also 5 U.S.C. § 706(2)(A). 

Although deferential, the arbitrary and capricious standard requires the court’s inquiry to be 

“searching and careful.”  Nat'l Audubon Soc. v. Hoffman, 132 F.3d 7, 14 (2d Cir. 1997). 

ARGUMENT 
 

I. 
 

Norwalk Harbor Keeper and Fred Krupp Have Standing to Sue 
 

To establish Article III standing, “a plaintiff must show (1) it has suffered an “injury in 

fact” that is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and 3) it 

is likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 

(2000); see also Bldg. & Const. Trades Council of Buffalo & Vicinity v. Downtown Dev., Inc., 

448 F.3d 138, 144 (2d Cir. 2006). Environmental plaintiffs need not allege injury to the 

environment to have standing; instead, they “adequately allege injury in fact when they aver that 

they use the affected area and are persons ‘for whom the aesthetic and recreational values of the 

area will be lessened’ by the challenged activity.” Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 

167, 183 (2000) (quoting Sierra Club v. Morton, 405 U.S. 727, 735 (1972)). 

 The requirements of immediacy and redressability are relaxed when plaintiffs allege 

violations of a procedural right, as with a challenge under NEPA. Lujan v. Defs. of Wildlife, 504 

U.S. 555, 573 n.7 (1992) (“The person who has been accorded a procedural right to protect his 

concrete interests can assert that right without meeting all the normal standards for redressability 

and immediacy.”); Katz v. Donna Karan Co., L.L.C., 872 F.3d 114, 119 (2d Cir. 2017). 

 Both Norwalk Harbor Keeper as an organization and Fred Krupp as an individual meet 
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these requirements for Article III standing. An organization may sue on behalf of its members 

“when its members would otherwise have standing to sue in their own right, the interests at stake 

are germane to the organization’s purpose, and neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.” Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 (2000). 

Norwalk Harbor Keeper is a 501(c)(3) nonprofit organization the purpose of which is to 

safeguard the ecological, recreational, and aesthetic integrity of Norwalk Harbor and the 

Norwalk River. Norwalk Harbor Keeper’s members, including Mr. Krupp, use and plan to 

continue to use the Norwalk River, including beneath and immediately adjacent to the Walk 

Bridge, for a variety of recreational purposes. These purposes include fishing, swimming, 

wildlife observation, and boating. Complaint, ¶¶ 13-15. Mr. Krupp has rowed on the Norwalk 

River, passing underneath the Walk Bridge, at least 100 times each year since 2000 and plans to 

continue to do so. Complaint, ¶ 18. Mr. Krupp frequently visits, views, and derives aesthetic 

enjoyment from the Norwalk River, and frequently travels over the Walk Bridge on Amtrak and 

Metro-North. Complaint, ¶¶ 18-20. Mr. Krupp’s recreational use of the Norwalk River and Mr. 

Krupp’s rail travel would be disrupted by protracted construction and would be put at risk by the 

selection of a less-resilient Bridge design alternative more subject to reliability problems with its 

opening and closing mechanism. Complaint, ¶¶ 19-20. 

 The Project will thwart Norwalk Harbor Keeper’s purposes of safeguarding the Norwalk 

River and harm its members’ interests in using and enjoying the Norwalk River. First, members 

will lose their former full aesthetic and recreational access to the Norwalk River and its banks 

during the period of construction, approximately 40 months. (AR0021996.) During parts of that 

time, navigation for rowing and sailing will be completely blocked, as will cycling along the 
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Harbor Loop Trail. (AR0022193–6.) The noise, dust, vibration, and presence of heavy machinery 

throughout the construction period will also prevent Norwalk Harbor Keeper’s members from 

using the river in the area of the Walk Bridge and will ruin their aesthetic enjoyment of the River. 

(AR0022188-9; AR0022206-210.) 

  The Project will have many other negative impacts on the aesthetic and recreational 

interests of Mr. Krupp and other Norwalk Harbor Keeper members. The demolition of the 

historic Walk Bridge and its replacement with the selected Vertical Lift Bridge design would 

cause a permanent change to the visual landscape and would impact Mr. Krupp and other 

members’ aesthetic enjoyment of the river. (AR0022111-121.) Moreover, demolition, 

construction, and dredging activities of the replacement project will release pollutants, including 

potentially toxic chemicals, into the river, further preventing Mr. Krupp and other Norwalk 

Harbor Keeper members from using the river for recreation. (AR0022198–99; AR0022211–12.) 

 Defendants’ failure to prepare an adequate EA prior to embarking on the Project exposes 

Plaintiffs to all of the above harms and risks, which might have been avoided or mitigated if the 

EA had more fully studied and disclosed the Project’s potential impacts and if the EA had 

considered more resilient, more reliable, safer, and smaller-footprint design alternatives such as 

an Existing Level Fixed Bridge. Conversely, an adequate EA, which studies a reasonable range 

of alternatives, avoids segmentation, and discloses the full scope of the Project’s impacts would 

help redress such harms.  

 Finally, Norwalk Harbor Keeper and Mr. Krupp satisfy the requirement variously termed 

“statutory standing,” Am. Psychiatric Ass’n v. Anthem Health Plans, Inc., 821 F.3d 352, 358-59 

(2d Cir. 2016) or the “zone of interests” test, Lexmark Int’l, Inc. v. Static Control Components, 

Inc., 134 S. Ct. 1377, 1386-87 (2014), because “recreational use and aesthetic enjoyment are 
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among the sorts of interests that NEPA was specifically designed to protect.” Sadler v. Mineta, 

No. 3:05-CV-1189 MRK, 2006 WL 2772699, at *6 (D. Conn. Sept. 26, 2006) (emphasis in 

original) (quoting Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 886 (1990)).18 

II.  
 

The EA Fails to Study a Reasonable Range of Alternatives 
 

An alternatives analysis is the “linchpin” of a NEPA document; only by studying and 

presenting to the public a reasonable range of alternatives for a proposed action can an agency 

make an informed decision. Monroe Cty. Conservation Council, Inc. v. Volpe, 472 F.2d 693, 697 

(2d Cir. 1972).19 And yet in reviewing their options for a once-in-a-century decision to rebuild a 

railway bridge, the Defendants have somehow managed to avoid studying the most resilient, 

safest, and simplest alternative: an Existing Level Fixed Bridge.  

A. NEPA Requires the Study of a Reasonable Range of Alternatives 
 

When evaluating a proposed action, NEPA requires an agency to consider a reasonable 

range of alternative means of accomplishing the project’s purpose, whether the agency prepares 

an EA or an EIS. 42 U.S.C. § 4332(E); 40 C.F.R. § 1508.9(b); City of New York v. U.S. Dep’t of 

Transp., 715 F.2d 732, 742 (2d Cir. 1983); Hanly v. Kleindienst, 471 F.2d 823, 834–35 (2d Cir. 

1972). The reasonableness of the range of alternatives considered is assessed in light of the 

purposes of the project. City of New York v. U.S. Dep't of Transp., 715 F.2d 732, 743 (2d Cir. 

1983); Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972). 

                                                 
18 In their Answers, Defendants raise various other procedural defenses in addition to or derivative of their standing 
defense, but these other procedural defenses are equally unavailing.  
19 See also 40 C.F.R. § 1502.14 (“[The alternatives] section is the heart of the environmental impact statement.”); 
Forty Most Asked Questions Concerning CEQ's National Environmental Policy Act Regulations (CEQ, 1986) (“The 
‘alternatives’ section is the heart of the EIS.”) available at https://energy.gov/nepa/downloads/forty-most-asked-
questions-concerning-ceqs-national-environmental-policy-act.  
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Although an EA is typically a shorter document than an EIS, an EA’s consideration of 

alternatives must be “full and meaningful.” Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 234 F. 

App’x 440, 443 (9th Cir. 2007). Federal courts routinely apply standards for the treatment of 

alternatives in an EA that were promulgated in cases considering an EIS. See, e.g., City of New 

York v. U.S. Dep’t of Transp., 715 F.2d 732, 742–43 (2d Cir. 1983) (citing Nat. Res. Def. Council 

v. Callaway, 524 F.2d 79 (2d Cir. 1975)); Little Traverse Lake Prop. Owners Ass’n v. Nat’l Park 

Serv., 883 F.3d 644, 656 (6th Cir. 2018). “The existence of a viable but unexamined alternative 

renders an [EA] inadequate.” W. Watersheds Project v. Abbey, 719 F.3d 1035, 1050 (9th Cir. 

2013).20 

B. Agencies Cannot Subvert NEPA’s Requirement to Study a Reasonable Range of 
Alternatives by Adopting an Unreasonably Narrow Project Purpose 
 

It is settled law that agencies may not subvert NEPA’s command to study a reasonable 

range of alternatives by excluding what would otherwise be reasonable alternatives through 

adopting an unreasonably narrow statement of the purpose and need for a project. As the Second 

Circuit has instructed, “an agency will not be permitted to narrow the objective of its action 

artificially and thereby circumvent the requirement that relevant alternatives be considered.” City 

of New York v. U.S. Dep’t of Transp., 715 F.2d 732, 743 (2d Cir. 1983).  

The Second Circuit’s sister courts have reached the same conclusion. Nat'l Parks & 

Conservation Ass'n v. Bureau of Land Mgmt., 606 F.3d 1058, 1072 (9th Cir. 2010) (“As a result 

of this unreasonably narrow purpose and need statement, the [agency] necessarily considered an 

                                                 
20 A violation of NEPA’s requirement to study a reasonable range of alternatives warrants cessation of a project until 
an adequate document is completed. Nat. Res. Def. Council v. Callaway, 524 F.2d 79, 94–95 (2d Cir. 1975) (“[T]he 
Final EIS fails to present a comprehensible and thorough discussion of all the alternative dumping sites...The Navy 
should not be permitted to proceed with further dumping at the New London site until...[the Navy] make[s] a 
genuine effort in a truly objective fashion to evaluate and compare the qualities of all of the containment sites and to 
select one on the basis of clearly stated data and reasoning.”); see also Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 
234 F. App’x 440, 442–44 (9th Cir. 2007); Davis v. Mineta, 302 F.3d 1104, 1120–22, 1126 (10th Cir. 2002); Van 
Abbema v. Fornell, 807 F.2d 633, 640–43 (7th Cir. 1986). 
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unreasonably narrow range of alternatives.”); Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 

664, 666 (7th Cir. 1997) (“One obvious way for an agency to slip past the strictures of NEPA is 

to contrive a purpose so slender as to define competing ‘reasonable alternatives’ out of 

consideration….”); Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 

1991) (“[A]n agency may not define the objectives of its action in terms so unreasonably narrow 

that only one alternative from among the environmentally benign ones in the agency’s power 

would accomplish the goals of the agency’s action, and the EIS would become a foreordained 

formality.”); Backcountry Against Dumps v. Chu, 215 F. Supp. 3d 966, 979 (S.D. Cal. 2015) 

(“[T]he purpose and need statement was not proper because it defined the scope of the FEIS in 

such a way as to limit the consideration of alternatives to the Project.”).  

A project’s purpose and need must also be reasonable in its scope in light of the record. 

City of Alexandria v. Slater, 198 F.3d 862, 867–68 (D.C. Cir. 1999) (evaluating statement of 

purpose for reasonableness and finding it reasonable in light of detailed long-term future traffic 

projections); Anglers of the Au Sable v. U.S. Forest Serv., 565 F. Supp. 2d 812, 836 (E.D. Mich. 

2008) (faulting adoption of particular location for drilling as a project purpose where no data 

established benefits of that location); see generally Brodsky v. U.S. Nuclear Regulatory Comm’n, 

704 F.3d 113, 119 (2d Cir. 2013) (internal citations omitted) (“The agency’s decision must reveal 

a rational connection between the facts found and the choice made.”). 

Additionally, a project’s purpose and need must be reasonable in light of the statutory 

grant of power for the Project. City of New York v. U.S. Dep't of Transp., 715 F.2d 732, 743 (2d 

Cir. 1983; League of Wilderness Defs.-Blue Mountains Biodiversity Project v. U.S. Forest Serv., 

689 F.3d 1060, 1070 (9th Cir. 2012); Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 

196 (D.C. Cir. 1991) (“[A]n agency should always consider the views of Congress, expressed, to 
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the extent that the agency can determine them, in the agency's statutory authorization to act, as 

well as in other congressional directives.”) 

C. Defendants Unreasonably Narrowed the Project’s Purpose   
 
  Defendants’ adoption of “maintaining or improving navigational capacity” upriver of the 

Walk Bridge as a secondary Project purpose lacks a basis in sound empirical studies, runs 

contrary to the facts in the record, contradicts the recommendations of OPM, conflicts with 

relevant federal statutes, and is unreasonable. The EA’s adoption of a new Project purpose 

unrelated to the public rail transportation resiliency that the FTA’s grant was authorized for, and 

the EA’s use of that purpose to screen out all fixed bridge alternatives, is so egregious a defect 

that it would plainly violate the requirement to meaningfully consider alternatives in either an EA 

or EIS. City of New York v. U.S. Dep’t of Transp., 715 F.2d 732, 743 (2d Cir. 1983); Nat'l Parks 

& Conservation Ass'n v. Bureau of Land Mgmt., 606 F.3d 1058, 1072 (9th Cir. 2010).  

While CTDOT stated that it “developed the project Purpose and Need...based upon an 

expectation of the continuation of marine traffic through the project area” (AR0023220), the EA 

fails to include facts establishing a need for unfettered navigational access to Upriver Shoreline 

now or in the future.21 Defendants do not include any study projecting the amount of marine 

traffic that would require the Walk Bridge to open in the future, which is particularly 

unreasonable give that Defendants used the Project purpose to require only movable bridge 

designs for a bridge designed to last 100 years. (AR0022014-6; AR0023218; AR0021949.) Nor 

do they present adequate information about current uses. Defendants relied on an abridged graph 

of the number of Walk Bridge openings22 and aggregate data for commercial trips in all of 

                                                 
21 Notwithstanding their claim of an “expectation” that marine traffic would continue, Defendants concede that they 
performed no analysis of future marine traffic needs, stating that “potential change to marine commerce in Norwalk 
Harbor” in the future was not assessed. (AR0023218.) 
22 The graph only presents data for openings from January 2012 to July 2015. (AR0022013.) 
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Norwalk Harbor, which is almost entirely downriver from the Walk Bridge. (AR0022013-4.) The 

EA then states that “[b]ased upon a review of existing land uses around Norwalk Harbor, it is 

likely that the majority of vessels carrying cargo in Norwalk Harbor pass through Walk Bridge, 

traveling to distribution points north of the bridge.” (AR0022014.) No evidence was provided for 

this determination of likelihood, and no details were given about the conduct or findings of this 

land use review. Notably, Defendants’ navigational review falls short of the standards for the 

study of current and future marine traffic that the USCG Navigational Clearance Determination 

needed for the Bridge Permit that the Project requires, which is particularly unreasonable given 

that such a study will be required for the Bridge Permit needed for the Project.23 

There is also abundant evidence in the record of the lack of significant demand for such 

upriver navigational access, none of which has been adequately addressed or rebutted by the 

Defendants.24 Despite Defendants’ unsupported “expectation of the continuation of marine 

traffic,” the EA itself establishes that total commercial trips in Norwalk Harbor declined by 

approximately one third in just 4 years, from 288 in 2008 to 192 in 2012. (AR0023220; 

AR0022014.) Additionally, Norwalk Harbor Keeper submitted extensive comments pointing out 

the lack of any substantial navigation in the upper Norwalk River north of the Walk Bridge 

(AR0030655-AR0030670; AR0030614-AR0030654). These comments drew on members’ local 

knowledge of the Norwalk River as residents and on the professional knowledge of Mr. Kunkel, 

who has lived and worked on the Norwalk River for many years and has extensive shipping 

industry experience. (AR0030655.) 

                                                 
23 See supra, Statement of Facts, II.B., at pp. 11-13.  
24 The Defendants did not adequately address these comments or alter the EA in response to them, which is itself a 
separate violation of NEPA’s requirements. See Point III.  
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As the Kunkel Letter makes clear, and as corroborated by CTDOT’s Preliminary 

Navigation Study, there are only two active maritime uses that currently request the Walk Bridge 

to open on the 1 mile of the Norwalk River north of the Walk Bridge, both private businesses: 

The Devine Brothers Gravel Plant and the United Marine Marina. (AR0030658; AR0025888.) 

As Mr. Kunkel notes, the marine transport needs of the Devine Brothers Gravel Plant could be 

easily accommodated using lower-profile tugboats and barges that would not need an Existing 

Level Fixed Bridge to open. (AR0030658 (“[E]xisting commercial vessel traffic past the Walk 

Bridge is minimal, and can be easily handled by using low-profile tugboats to ferry smaller non-

mechanical vessels, such as hopper barges, which can easily fit under a fixed bridge.”))  

Tall-masted sailboats based at the United Marine Marina likely would not be able to 

operate from their current location north of the Walk Bridge if the bridge were not capable of 

swinging open. (AR0030659.) Although the Defendants failed to evaluate this issue, the costs of 

relocating the marina would pale compared to the costs of constructing a complex movable 

bridge solely to accommodate sailboats at a single marina. (Id.) 

Moreover, in recent years there has been a trend of gentrification on the upper Norwalk 

River, leading to a crowding out of working waterfront uses by walkable riverfront housing. 

(AR0030657-9.) This has in turn lead to rapidly rising land values, which has further accelerated 

residential development. (Id.) As such, the likelihood of the upper Norwalk River returning to its 

industrial glory days, during which the movable mechanism of the Walk Bridge was designed to 

accommodate substantial maritime traffic, is nil. (Id.) Changing the Project’s purpose to require 

preserving upriver navigational access for the next century without studying – at all – the 

projected future needs for such access is plainly unreasonable.  
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OPM made similar points. They noted that the Project’s changed purpose 

“inappropriately elevate[s] marine navigation to a status higher than other things that could be 

impacted by this project[.]” (AR0030929.) Furthermore, as OPM noted, “it does not appear that 

maintaining maritime navigation is an essential element of this project.” (AR0023362.) As such, 

OPM correctly concluded that the EA “does not sufficiently consider and evaluate other project 

alternatives that many people appear to consider prudent and feasible.” (AR0030930.)  

Moreover, the artificiality and unreasonability of the secondary navigation purpose is 

revealed by the timing of its addition. The Project’s original purpose, in keeping with the 

purpose of the FTA’s post-Sandy public transport recovery funding, was simply to increase the 

resiliency of the public railway bridge. (AR0023352.) However, OPM noticed in March 2015 

that CTDOT apparently intended to study only movable bridge options, and asked if CTDOT 

would study a fixed bridge option. (AR0026281.) CTDOT responded by saying that it had “made 

a decision to move forward with a movable span at the Walk Bridge site.” (Id.) Later that March, 

OPM sent a comment letter to CTDOT, explaining that a fixed bridge would be more resilient 

and reliable and stating that preserving unlimited navigational access to the upper Norwalk River 

was “not essential” to the Project (AR0023362.)  

However, in a May 2015 Conceptual Engineering Report, CTDOT continued to study 

only movable bridge options. (AR0024972.) When Defendants published the EA in September 

2016, they modified the Project’s purpose to include completely preserving existing navigational 

access to the upper Norwalk River, and then used that changed purpose to screen out from 

consideration any fixed bridge alternative. (AR0021974.) Defendants’ gamesmanship reveals the 

unreasonability of the added Project purpose and violates the rule that NEPA review “must be 

taken objectively and in good faith, not as an exercise in form over substance, and not as a 
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subterfuge designed to rationalize a decision already made.” Metcalf v. Daley, 214 F.3d 1135, 

1142 (9th Cir. 2000). 

Moreover, the added marine navigation purpose conflicts with FTA’s statutory mandate 

to promote public mass transit, the statutory purpose of post-Sandy public transportation 

recovery funds to be used for the Project, and FTA’s NEPA implementing regulations. City of 

New York v. U.S. Dep't of Transp., 715 F.2d 732, 743 (2d Cir. 1983); League of Wilderness Defs.-

Blue Mountains Biodiversity Project v. U.S. Forest Serv., 689 F.3d 1060, 1070 (9th Cir. 2012); 

Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).  

As OPM observed, predetermining and requiring, as part of the Project’s purpose, that all 

alternatives must completely preserve the existing level of navigational access to the upper 

Norwalk River “inappropriately elevate[s] marine navigation” above other considerations, such 

as public railway reliability and safety, by eliminating any consideration of alternatives that 

might benefit public transit but burden marine navigation. (AR0030929.) FTA, formerly known 

as the Urban Mass Transportation Administration, has a statutory mandate to provide federal 

assistance for public transportation projects.25 See 49 U.S.C. § 5301 (“It is in the interest of the 

United States...to foster the development and revitalization of public transportation systems[.]”). 

Nowhere in the organic statutes of FTA can any justification be found for elevating private 

maritime traffic to a privileged status above public rail transit on the Walk Bridge.  

Similarly, the federal statute authorizing the post-Sandy public transportation recovery 

funds CTDOT is seeking from FTA specified that such funds were to be used for FTA’s “Public 

Transportation Emergency Relief Program.” Disaster Relief Appropriations Act of 2013 (PL 

                                                 
25 FTA, History, available at https://www.transit.dot.gov/about-fta; 5 West's Fed. Admin. Prac. § 5335 (“The Federal 
Transit Administration (formerly the Urban Mass Transportation Administration) previously operated under the 
authority of the Federal Transit Act, which laws were repealed on July 5, 1994. The federal transit laws 
subsequently were codified and re-enacted as Chapter 53 of title 49, United States Code.”) 
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113-2), 27 STAT. 14 (emphasis added); 78 FR 78489. FTA’s Public Transit Emergency Relief 

Program authorizes FTA to provide financial assistance to emergency-afflicted “public 

transportation” systems, which are defined as “regular, continuing shared-ride surface 

transportation services that are open to the general public or open to a segment of the general 

public defined by age, disability, or low income.” 49 U.S.C. § 5324; 49 U.S.C. § 5302(14). This 

definition does not include private marine commerce or recreational traffic.  

 As such, FTA’s statutory mandate and the statutes authorizing the post-Sandy recovery 

funds indicate that Defendants should proceed as OPM suggested – studying the potential 

resiliency and safety benefits for public rail transit of the fixed bridge option, as well as the costs 

and potential mitigations of that option, rather than preordaining the completion immunization of 

private marine traffic from any adverse navigational impact and screening out a fixed bridge. By 

deciding to only study movable bridge designs, the EA evades entering into a meaningful 

comparative resiliency and safety analysis of fixed versus movable bridge designs – which is 

precisely the sort of balancing analysis that should be done under NEPA. As FTA’s NEPA 

regulations provide, “[a]lternative courses of action [are to] be evaluated and decisions [are to] 

be made in the best overall public interest based upon a balanced consideration of the need for 

safe and efficient transportation[.]” 23 C.F.R. § 771.105(b) (emphasis added).  

 It cannot be considered reasonable for a project of FTA, the nation’s public transit 

promotion agency, to adopt an additional Project purpose to benefit private marine traffic that 

precludes full NEPA analysis of the benefits of potentially more resilient and protective design 

alternatives for public rail transit on the Walk Bridge. This is especially true where the Project is 

to be financed with post-Sandy recovery funds dedicated by Congress to increasing the resiliency 

of public transportation assets to emergencies. While the narrowed project Purpose is convenient 
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for CTDOT in rationalizing a decision to build a movable bridge that it had already made 

(AR0026281), it does not comply with Congress’s instructions to FTA.  

D. An Existing Level Fixed Bridge Is a Reasonable Alternative 
 

If the Defendants’ unreasonable secondary Project purpose of preserving unfettered 

navigational access to the upper Norwalk River is set aside, the record demonstrates that an 

Existing Level Fixed Bridge meets all other Project screening criteria. As indicated in a chart in 

the EA, attached hereto as Exhibit B, Defendants themselves concede that an Existing Level 

Fixed Bridge meets 9 out of 10 Project purpose criteria, the only exception being preserving 

unlimited upriver navigational access. (AR0021977.)26 In the ROD, Defendants confirmed that 

“CTDOT dismissed the Fixed Bridge Alternative because it would not meet the project Purpose 

and Need.” (AR0023272.) Put another way, Defendants themselves have conceded that an 

Existing Level Fixed Bridge would be a reasonable Project alternative but for the added 

secondary Project purpose of fully preserving maritime navigation.  

Furthermore, an Existing Level Fixed Bridge meets several project purposes more 

fulsomely than a movable bridge. With respect to the purpose of enhancing resiliency, 

(AR0021970), movable bridges are more vulnerable than fixed bridges to future extreme weather 

events. (AR0030617-8; AR0030636-40; AR0030929.) High temperatures, for example, can 

cause steel tracks to warp, preventing proper closure. (AR0030639.) A movable bridge design is 

reliant on moving parts, electrical power, and operating personnel, all of which reduce its 

resiliency to extreme weather. (AR0030617-8; AR0030639-40.) In contrast, a fixed bridge 

design, which has none of these needs or vulnerabilities, offers greater resilience. (Id.) 

                                                 
26 This determination was reaffirmed in the FONSI, in a chart attached hereto as Exhibit C. (AR0023394.) 
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Additionally, improving rail safety and reliability is a key project purpose. (AR0021970.) 

And yet, while the Existing Level Fixed Bridge’s safety and reliability benefits are significant in 

light of the heavy daily railroad traffic across the Walk Bridge (AR0022811; AR0030929), by 

screening out this option, the EA avoids analyzing these potential benefits, resulting in a 

truncated record that cannot support balanced decisionmaking regarding the needs of land and 

water-based transport. Much is at stake: The Amtrak and Metro-North rail lines across the Walk 

Bridge are among the most heavily-trafficked in the entire country, (AR0021967), and human 

error has led to numerous crashes involving movable bridges, a risk that is eliminated with a 

fixed bridge. (AR0030638.) 

An Existing Level Fixed Bridge is also reasonable because it can adequately 

accommodate one of the only two remaining uses that have necessitated bridge openings: 

tugboats and barges carrying cargo to the Devine Brothers Gravel Plant north of the bridge. 

(AR0030658-9.) Lower-profile tugboats and barges that would fit beneath the present height of 

the Walk Bridge in its closed position are readily available on the market. (AR0030658.) While 

the only other use requiring the Bridge to open, the tall-masted sailboats based at the United 

Marine Marina, may not be able to remain in their current location with a fixed bridge, this 

impact could be mitigated. The tall-masted sailboats could relocate, and the marina could berth 

smaller vessels or relocate to a point south of the Bridge at a public cost far beneath the 

additional costs of a movable bridge. (AR0030659.) Studying the potential for these mitigations 

should have been done as part of the NEPA process, and would comport with the public 

comments of OPM, Amtrak, and Norwalk Harbor Keeper, which called for this type of 

mitigation analysis to be included in the EA. (AR0023362; AR0022811; AR0030658.) 
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E. The EA is Also Required to Study Reasonable Alternatives that Partially Meet the 
Project’s Purpose 
 

Even assuming arguendo that preserving unlimited tall vessel navigational access to the 

Upriver Shoreline of the Norwalk River could be established to be a reasonable purpose, an 

Existing Level Fixed Bridge would still need to be analyzed in the EA because NEPA requires 

the study of reasonable alternatives that partially meet a project’s purposes. As the Second 

Circuit has instructed, “reviewing courts have insisted that the agency ‘consider such alternatives 

to the proposed action as may partially or completely meet the proposal’s goal.’” City of New 

York v. U.S. Dep’t of Transp., 715 F.2d 732, 742–43 (2d Cir. 1983); Nat. Res. Def. Council. v. 

Callaway, 524 F.2d 79, 93 (2d Cir. 1975) (An EIS must “consider such alternatives to the 

proposed action as may partially or completely meet the proposal's goal and it must evaluate 

their comparative merits”); N. Buckhead Civic Ass’n v. Skinner, 903 F.2d 1533, 1542 (11th Cir. 

1990) (“[A] discussion of alternatives that would only partly meet the goals of the project may 

allow the decision maker to conclude that meeting part of the goal...may be worth the 

tradeoff[.]”); Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 836 (D.C. Cir. 1972) (“Nor is 

it appropriate...to disregard alternatives merely because they do not offer a complete solution to 

the problem.”).  

Defendants concede that an Existing Level Fixed Bridge fully addresses all Project 

purposes except the secondary purpose of preserving navigation (AR0021977), and as discussed 

supra in Point II.D, an Existing Level Fixed Bridge meets several of these purposes, including 

resiliency and safety, more fulsomely than a movable bridge.27 This failure to study a reasonable 

range of ways to balance the competing needs of public rail transit and private marine 

                                                 
27 Even with respect to navigational access, the Existing Level Fixed Bridge would partially meet this purpose, as it 
would allow low-profile barges and other vessels to pass beneath it. 
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navigation, and the predetermined elevation of private marine traffic above any possibility of 

reduced navigational access, are serious violations of NEPA’s requirement to study a reasonable 

range of alternatives. This is particularly true where Defendants themselves have stated that 

replacing or repairing the Bridge for the use of rail transit is the “primary purpose” of the Project 

and preserving unlimited upriver navigation is only a “secondary purpose.” (AR0023269-70.) 

F. There is No Legal Bar to Limiting the Access of Tall Vessels to the Upriver Shoreline 
 

Defendants can also find no justification for their neglect of the Existing Level Fixed 

Bridge in the claim that any limit on navigational access to a federally navigable waterway is 

barred by law. The standard for permitting a bridge across a federally navigable body of water is 

whether the bridge will unreasonably obstruct navigation. As the Rivers and Harbors Act, which 

governs bridge permitting on federal waters, provides: “No bridge erected or maintained [over 

the navigable waters of the United States], shall at any time unreasonably obstruct the free 

navigation of the waters over which it is constructed.” 33 U.S.C. § 494 (emphasis added).28  

Since railways first developed in the United States, courts have consistently rejected legal 

challenges to building fixed railway bridges that limit navigability when the bridges were duly 

authorized by the federal government. The Supreme Court acknowledged this principle in The 

Mohler, 88 U.S. 230, 234–35 (1874): 

[B]ridges are, to a certain extent, impediments in the way of navigation, but railways are 
highways of commerce as well as rivers, and would fail of accomplishing one of the main 
objects for which they were created—the rapid transit of persons and property—if rivers 
could not be bridged. 

Wilmington Ry. Bridge Co. v. Franco-Ottoman Shipping Co., 259 F. 166, 168 (4th Cir. 1919) 

(“[T]he bridge was a lawful structure, though it interfered with navigation”); Miller v. City of 

                                                 
28 Similarly, USCG regulations recognize that bridges may lawfully pose “obstructions to navigation” so long as 
they allow for “the reasonable needs of navigation.” 33 C.F.R. § 116.01. 
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New York, 109 U.S. 385, 395 (1883) (“Every public improvement, while adding to the 

convenience of the people at large, affects more or less injuriously the interests of some.”) 

Rather, the law requires USCG, which is responsible for bridge permitting, to make a 

balancing determination based on the empirical study of a waterbody’s current and future 

navigational needs. Prior to issuing a Bridge Permit, USCG must complete a Navigational 

Clearance Determination, a quantitative study of current and future traffic on the waterway at 

issue. (AR0025913-4.) USCG can then authorize the construction of a bridge that obstructs 

navigational access to some or all of a navigable waterway so long as the obstruction is not 

unreasonable in light of the findings of the Navigational Clearance Determination. (Id.)  

The USCG’s reasonability analysis must achieve a “reasonable balance between the 

competing needs of land and waterborne modes of transportation.” (AR0025918.) As such, the 

Norwalk River’s status as a federally-recognized navigable waterway cannot be construed as a 

legal prohibition on any obstruction of navigation by a bridge. After adequate study of the actual 

navigational use of a navigable waterway, a bridge which imposes reasonable limits on 

navigation to accommodate the reasonable needs of land transportation is fully legal.  

G. Defendants’ Exclusion of an Existing Level Fixed Bridge from Full NEPA Review as a 
Project Alternative is Unjustified in Light of Compelling Resiliency Considerations 
 

If the Defendants contend that any impairment of navigation precludes an Existing Level 

Fixed Bridge as a matter of law, they are in error as to the law.29 If Defendants contend that 

navigation on the upper Norwalk River is so significant that it precludes an Existing Level Fixed 

Bridge as a practical matter, they are contradicted by the record, which demonstrates that its 

impacts on navigation would be minimal and could be mitigated. Moreover, the subterfuge of 

screening out more resilient fixed bridge alternatives by adding an additional secondary Project 

                                                 
29 See Point II.F.  
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purpose requiring completely preserving upriver navigational access for the 100-year life of the 

new bridge conflicts with the purpose of enhancing public transit resiliency that is the basis for 

the FTA’s grant for the Project.  

Defendants themselves concede in the EA that an Existing Level Fixed Bridge meets 9 

out of the 10 enumerated project alternative selection criteria, with the sole criterion not met 

being the secondary purpose of fully preserving upriver navigation. (AR0021977.) As such, if 

Defendants’ artificial and unreasonable added Project purpose of preserving maritime navigation 

is struck down, Defendants should be compelled to study the potential benefits of an Existing 

Level Fixed Bridge as a full NEPA project alternative, since it is, by Defendants’ own analysis, a 

reasonable alternative but for that added Project purpose. However, even if this added Project 

purpose is not struck down, Defendants should be compelled to fully study an Existing Level 

Fixed Bridge, under the NEPA doctrine that alternatives which only partially meet project 

purposes, if reasonable, must be studied. City of New York v. U.S. Dep’t of Transp., 715 F.2d 732, 

742–43 (2d Cir. 1983) (“[R]eviewing courts have insisted that the agency ‘consider such 

alternatives to the proposed action as may partially or completely meet the proposal’s goal.’”) 

Committing federal funds to a multi-year construction process for a movable bridge that 

will be in place for over 100 years without ever actually studying whether a more resilient, safer, 

and simpler fixed bridge design could work makes little sense. More broadly, allowing an agency 

to reshape a project’s purpose to “stack the deck” in favor of a pre-selected alternative and evade 

studying a reasonable range of alternatives will send the wrong signal to agencies and will 

reward artifice instead of the comprehensive environmental review due to the public under 

NEPA. As the Second Circuit teaches, “an agency will not be permitted to narrow the objective 
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of its action artificially and thereby circumvent the requirement that relevant alternatives be 

considered.” City of New York v. U.S. Dep’t of Transp., 715 F.2d 732, 743 (2d Cir. 1983).  

III.  
 

Defendants Failed to Meaningfully Respond to  
Norwalk Harbor Keeper’s Comments on the EA 

 
 Defendants also violated NEPA by failing to meaningfully respond to the comments 

submitted by Norwalk Harbor Keeper on the EA. NEPA requires meaningful responses from 

agencies to public comments, and FTA’s NEPA regulations specifically require responses to 

comments where an EA is used as the basis for a FONSI. 23 C.F.R. § 771.119(g); FTA Guidance, 

Receiving and Responding to Public and Agency Comments (2016) (AR0024625).30  

 Norwalk Harbor Keeper submitted extensive public comments identifying critical 

problems with the EA, which drew on the deep experience and expertise of its members, 

including Mr. Kunkel, who has lived and worked on the Norwalk River for many years.31 

However, Defendants did not perform any meaningful additional study in response to these 

comments or alter any of the EA’s conclusions. Instead, Defendants’ pro forma responses to 

Norwalk Harbor Keeper’s comments simply stated a conclusory disagreement and cited back to 

the very same conclusions of the EA that those comments were challenging.  

 Notably, Defendants refused to adequately study current maritime traffic or to study 

future maritime traffic at all (AR0023218) (claiming the study of current maritime traffic is 

adequate and stating that “potential change to marine commerce” in the future was not assessed), 

to study the resiliency benefits of a fixed bridge as compared to a movable bridge (AR0023225) 

(stating only that the fixed bridge would meet resiliency requirements), to study the safety 

                                                 
30 See also Hanly v. Kleindienst, 471 F.2d 823, 836 (2d Cir. 1972); Sierra Club v. Van Antwerp 661 F.3d 1147, 1157 
(D.C. Cir. 2011). 
31 See supra Statement of Facts, II.C.3. 
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benefits of a fixed bridge as compared to a movable bridge (AR0023271) (stating only that the 

Project will meet safety standards), to study necessary related projects in the EA (AR0023289) 

(offering only the conclusory claim that they are separate projects with independent utility), or to 

study means of mitigating the navigational access impacts of a fixed bridge on the two affected 

businesses (AR0023338) (stating that the EA “did not evaluate alternative means of 

transportation for commercial businesses located upstream from Walk Bridge.”). 

 Defendants’ failure to meaningfully respond to Norwalk Harbor Keeper’s comments 

subverts the public participation process under NEPA. If an agency does not bother to 

meaningfully respond to public comments it has received, the comment process cannot 

contribute to informed agency decision-making as required by NEPA. Such neglect shows that 

the Defendants failed to consider “factors essential to exercising [their] judgment in a reasonable 

manner” and failed to articulate a “rational connection between the facts found and the choice 

made.” Brodsky v. U.S. Nuclear Regulatory Comm’n, 704 F.3d 113, 119, 123 (2d Cir. 2013).  

IV.   
 

The EA Fails to Study the Project’s Full Impacts  
Because it Segments Off Necessary Related Actions 

 
A. The EA is Required to Study the Full Scope of the Project’s Impacts 
 

Another critical flaw in the EA is that it unlawfully segments off necessary Project 

components for future consideration, thereby evading NEPA’s requirement of comprehensively 

evaluating the Project’s full impact. Coal. on W. Valley Nuclear Wastes v. Chu, 592 F.3d 306, 311 

(2d Cir. 2009) (“Segmentation is an attempt to circumvent NEPA by breaking up one project into 

smaller projects and not studying the overall impacts of the single overall project.”); Town of 

Huntington v. Marsh, 859 F.2d 1134, 1142 (2d Cir. 1988) (citations omitted) (“Segmentation is to 
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be avoided in order to ‘insure that interrelated projects…not be fractionalized into smaller, less 

significant actions.’”); Nat. Res. Def. Council, Inc. v. Callaway, 524 F.2d 79, 89 (2d Cir. 1975).  

In order to ensure that an agency’s NEPA review avoids unlawful segmentation, CEQ’s 

NEPA regulations provide that an agency “shall consider,” in addition to the main action under 

consideration, “connected actions,” “cumulative actions,” and “similar actions.” 40 C.F.R. § 

1508.25(a); Coal. on W. Valley Nuclear Wastes v. Chu, 592 F.3d 306, 311 (2d Cir. 2009); 

Delaware Riverkeeper Network v. F.E.R.C., 753 F.3d 1304, 1313–15 (D.C. Cir. 2014) (“[W]hen 

determining the contents of an EA or an EIS, an agency must consider all ‘connected actions,’ 

‘cumulative actions,’ and ‘similar actions.’”).  

The regulations further define each of these three terms. To start, a “connected action” is 

an action which is “closely related” to the main action, which includes (i) actions which are 

“[a]utomatically trigger[ed]” by the main action, (ii) actions without which the main action 

“[c]annot or will not proceed,” or (iii) actions which “are interdependent parts of” the main 

action and “depend on [it] for their justification.” 40 C.F.R. § 1508.25(a)(1)(i)-(iii). As the 

Second Circuit has explained, “[t]he proper test” for whether or not an action qualifies as 

“interdependent” under 40 C.F.R. § 1508.25(a)(1)(iii) “is whether the project has independent 

utility.” Coal. on W. Valley Nuclear Wastes v. Chu, 592 F.3d 306, 312 (2d Cir. 2009). Next, a 

“cumulative action” is an action “which when viewed with other proposed actions [has] 

cumulatively significant impacts and should therefore be discussed in the same impact 

statement.” 40 C.F.R. § 1508.25(a)(2). Finally, a “similar action” is an action “which when 

viewed with other reasonably foreseeable or proposed agency actions, [has] similarities that 

provide a basis for evaluating their environmental consequences together, such as common 

timing or geography.” 40 C.F.R. § 1508.25(a)(3). 
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B. The EA Engages in Unlawful Segmentation and Fails to Study the Full Scope of the 
Project’s Impacts 
 
 The EA’s failure to study the relocations of the Metro-North Communication Line and 

the Eversource Transmission Line constitutes unlawful segmentation for several reasons: They 

each qualify as a “connected action” under each of the three separate tests provided in the NEPA 

regulations, any one of which is alone sufficient to establish status as a “connected action” that 

the regulations provide an agency “shall consider.” 40 C.F.R. § 1508.25(a).  

First, the relocations of the Metro-North Communication Line and the Eversource 

Transmission Line will be “[a]utomatically trigger[ed]” by the Project, as the EA itself states 

(AR0021993) that the removal and relocation of these lines are required for all Project 

alternatives. 40 C.F.R. § 1508.25(a)(1)(i). Second, the relocations of the lines are actions without 

which the Project “[c]annot or will not proceed,” because if the Metro-North Communication 

Line and the Eversource Transmission Line are not moved, the new bridge cannot be built. 40 

C.F.R. § 1508.25(a)(1)(ii). Third, the relocations are an “interdependent part” of the Project and 

“depend[s] on [it] for…justification.” 40 C.F.R. § 1508.25(a)(1)(iii). The relocations qualify as 

“interdependent parts” of the Project because they have no “independent utility” and are 

impelled for no reason other than to accommodate the Project. Coal. on W. Valley Nuclear 

Wastes v. Chu, 592 F.3d 306, 312 (2d Cir. 2009); Stewart Park & Reserve Coal., Inc. (SPARC) v. 

Slater, 352 F.3d 545, 559 (2d Cir. 2003) (“A project has been improperly segmented…if [it] has 

no independent utility, no life of its own, or is simply illogical when viewed in isolation.”).  

Additionally, the relocations of these two lines qualify as “cumulative actions” because, if 

they were to be considered along with the Project, they may have “cumulatively significant 

impacts and should therefore be discussed in the same impact statement.” 40 C.F.R. § 

1508.25(a)(2). The EA recognizes that the relocations will be required for all Project alternatives, 
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but does not review whether these necessary related actions, when combined with the rest of 

Project, may give rise to cumulatively significant impacts.  Kleppe v. Sierra Club, 427 U.S. 390, 

410, 96 S.Ct. 2718, 49 L.Ed.2d 576 (1976) (“Only through comprehensive consideration of 

pending proposals can the agency evaluate different courses of action.”).  

 Finally, the relocations of the Metro-North Communication Line and the Eversource 

Transmission Line qualify as “similar actions” to the Project. These lines will need to be 

relocated in the same general area and at the same general time as the construction of the 

replacement Walk Bridge, “which provide[s] a basis for evaluating their environmental 

consequences together.” 40 C.F.R. § 1508.25(a)(3). 

 The fact that the precise site where the two lines will be relocated is not known does not 

excuse the exclusion of this action from the EA’s review. As the Second Circuit has instructed, 

“The fact that [an action] has not yet been finally approved, adopted or funded does not foreclose 

it from consideration, since experience may demonstrate that its adoption and implementation is 

extremely likely.” Nat. Res. Def. Council, Inc. v. Callaway, 524 F.2d 79, 88 (2d Cir. 1975).  

The EA’s failure to adequately analyze the impacts of the necessary and related 

infrastructure upgrades occurring concurrently to and in the vicinity of the replacement of the 

Walk Bridge, including the Danbury Dockyard Project (AR0022003), the CP243 Interlocking 

Project (Id.), and the replacement of the Fort Point Street Bridge (AR0021945), is similarly 

flawed. These projects all qualify as “similar action[s],” because “when viewed with” the Walk 

Bridge Replacement Project, they have “similarities that provide a basis for evaluating their 

environmental consequences together, such as common timing or geography.” 40 C.F.R. § 

1508.25(a)(3). Each of these three projects will be occurring in the immediate vicinity of the 

Walk Bridge during an overlapping time period with the Project. (AR0022003; AR0021945) 
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Additionally, the Danbury Dockyard Project was listed in the EA a “project mitigation and 

commitmen[t]” (AR0021960) for the purpose of mitigating the impacts of the Walk Bridge 

Replacement Project on rail transportation, indicating its “similarit[y]” to and the 

interrelationship of its “environmental consequences” with the Project. 40 C.F.R. § 

1508.25(a)(3). 

CONCLUSION 
 

Plaintiffs request summary judgment on all of their claims, and request that Defendants 

be ordered to (i) remove the added Project purpose of preserving unlimited marine access to the 

upper Norwalk River; (ii) fully study an Existing Level Fixed Bridge alternative; (iii) fully study 

the impacts of the Project, refraining from segmentation; and (iv) recirculate the revised EA for 

public comment and respond to all comments. Plaintiffs request that Defendants be enjoined 

from any further action to advance the Project until such revision and recirculation is complete. 

Dated:  New York, New York 
 October 16, 2018 

Respectfully submitted, 

__/s/_______________________ 
SIVE, PAGET & RIESEL P.C. 
Daniel Riesel (admitted pro hac vice) 
Devin McDougall (admitted pro hac vice) 
driesel@sprlaw.com 
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