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MOTION TO STAY ACTION PENDING MEDIATION 
 
Defendants JASON MILLIGAN, MILLIGAN REAL ESTATE LLC, KOMI 

VENTURES, LLC, and WALL ST OPPORTUNITY FUND, LLC (the “Milligan 

Defendants”), by and through their undersigned counsel, hereby move this Court for an order 

staying the above captioned action pending the outcome of mediation, which is a mandatory 

contractual method of dispute resolution between the Plaintiffs herein and the Milligan 

Defendants by operation of law and equity. Specifically, the Milligan Defendants rely on the 

alternative estoppel theory in support of the proposition that they are entitled to enforce the 

mediation/arbitration provision of Plaintiffs’ land disposition and development agreement, 

despite the fact that the Milligan Defendants are non-signatories to the same. For the reasons 

set forth herein, the instant Motion should be granted.  

I. FACTUAL AND PROCEDURAL HISTORY 

Plaintiffs REDEVELOPMENT AGENCY OF THE CITY OF NORWALK and CITY 

OF NORWALK (collectively the “Plaintiffs”) commenced the instant action by means of Writ, 

Summons, and Verified Complaint dated September 14, 2018. While the Milligan Defendants 

dispute the factual allegations asserted in Plaintiffs’ Verified Complaint, this Court may deem 

all allegations therein true for the purposes of adjudicating the instant Motion.  

On or about September 25, 2018 Plaintiffs moved this Court for the issuance of a 

temporary injunction enjoining the Milligan Defendants from undertaking certain actions 
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relative to certain real property owned by the Milligan Defendants more commonly known as 

21 Isaacs Street, 23 Isaacs Street, 31 Isaacs Street, 83 Wall Street, and 97 Wall Street in 

Norwalk, Connecticut (the “Properties”) (the “Injunction Application”). The Plaintiff’s also 

seek damages against the Milligan Defendants for alleged violations of CUTPA and tortious 

interference with contract. 

Plaintiffs’ Verified Complaint and Injunction Application are both based upon alleged 

violations of an extant land disposition and development agreement (“LDA”) against the 

Milligan Defendants, despite the uncontested fact that the Milligan Defendants are non-

signatories to the same. Plaintiffs seek to invoke the equitable doctrines of specific performance 

and declaratory judgment against the Milligan Defendants in support of the Injunction 

Application. In so doing, the Plaintiffs explicitly allege in their Complaint that the Milligan 

Defendants are bound by the LDA in connection with their ownership of the subject Properties. 

See Verified Complaint, paragraph 44. (“Section 13.2(D) [of the LDA] also makes clear that no 

transfer of, or change with respect to, ownership in the Project Site or any part or interest 

therein, shall limit any of the Agency’s rights or remedies or controls provided in or resulting 

from the LDA with respect to the Project Site and the construction of the improvements the 

Agency and City would have had, had no transfer occurred.” Pls.’ Verified Compl. at § 44.   

The LDA clearly contains a broad provision compelling Mediation prior to the 

Plaintiffs’ ability to litigate disputes under or involving the LDA. Section 18.1 of the LDA 

provides in relevant part as follows:  

“The parties hereto shall reasonably attempt to resolve any dispute arising between the 
parties hereto concerning any matter of performance under, or interpretation or breach 
of, this Agreement, by mediation in Norwalk, Connecticut in accordance with the 
Construction Industry mediation Rules of the American Arbitration Association 
currently in effect or as otherwise agreed by the parties hereto. Request for mediation by 
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a party shall be filed in writing with the other party and with the American Arbitration 
Association.” 
 

Notwithstanding the foregoing, Plaintiffs have not filed a Request for Mediation against 

the Milligan Defendants, nor have the Milligan Defendants agreed to waive the mediation 

provision of the LDA. The Milligan Defendants are ready and willing to proceed with 

mediation. 

II. LAW AND ARGUMENT 

Connecticut jurisprudence recognizes that an action may be stayed pending extra-

judicial resolution despite the fact that one co-defendant was not a party to the relevant 

agreement containing the mandatory resolution clause. See Heritage Recruiting Group, LLC v. 

Penwest Pharmaceutic Co., Superior Court, judicial district of Danbury, Docket No. CV–08–

5005183–S (November 24, 2008, Shaban, J.) [46 Conn. L. Rptr. 730]. Specifically, this Court 

may grant the relief sought herein by recognizing either the alternative estoppel theory or by 

invoking its inherent supervisory power as authority for staying the action pending mediation.  

A. The Alternative Estoppel Theory 

Connecticut jurisprudence has recognized an alternative estoppel theory applicable to 

extra-judicial resolution of a dispute between a signatory to an agreement with a 

mediation/arbitration clause and a non-signatory to the same. “Equitable estoppel principles are 

used to compel arbitration by or against a non-signatory. Where a non-signatory has invoked, 

taken advantage of, or asserted rights under a contract with an arbitration clause, traditional 

principles of law and equity bind the nonsignatory to that contract's arbitration provisions as 

well. This prevents a party who knowingly exploits an agreement, from taking advantage of the 

benefits of the contract while simultaneously disavowing its burdens ...” Armetta v. Corvo, No. 
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X04–HHD–CV13–60466165, 2015 WL 5315247, at *3 (Conn.Super. Aug. 11, 2015) 

(Sheridan, J.) [60 Conn. L. Rptr. 825].  

Similarly, “signatories to an arbitration agreement can be compelled to arbitrate their 

claims with a non-signatory where a careful review of the relationship among the parties, the 

contracts they signed ... and the issues that had arisen among them discloses that the issues the 

nonsignatory is seeking to resolve in arbitration are intertwined with the agreement that the 

estopped party has signed.” (Internal quotation marks omitted.) Denney v. BDO Seidman, 

L.L.P ., 412 F.3d 58, 70 (2d Cir.2005). Accordingly, the plain issue for this Court herein is 

whether the dispute to be mediated is “intertwined” with the LDA. 

For example, in Weyher v. Harrison, No. FST–CV14–6020809S, 2014 WL 4358375, at 

*4 (Conn.Super. July 23, 2014) [58 Conn. L. Rptr. 629], the Court concluded, based on an 

estoppel theory, that the plaintiff was obligated to arbitrate his claims against two defendants, 

who were not signatories to an arbitration agreement with the plaintiff. In compelling 

alternative dispute resolution, the Court recognized that the parties seeking arbitration were not 

parties to the underlying agreement in which the arbitration provision was contained, but 

ordered arbitration nonetheless since “[t]he gravamen of the claims against [the individual 

defendants] … are clearly related to and arise out of the professional ‘relationship’ between the 

[parties] under the contract.” Id. at *3. 

 In requiring the plaintiff to arbitrate his claims against such individual defendants, the 

Weyher court reasoned that the plaintiff used the written agreement as the basis for his breach 

of contract and CUTPA claims against such individuals. Id. “Having done so, he is estopped 

from claiming that they cannot take advantage of the arbitration clause which is an integral part 

of that agreement.” Id. “Plaintiff cannot have it both ways. He cannot use the retainer 
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agreement as a linchpin of his liability claims against these individual professionals while at the 

same time claiming that they cannot take advantage of the arbitration provisions of that same 

agreement. Id. (emphasis added); D'Attilo v. Koskoff, Koskoff & Bieder, P.C., No. 

CV146051836S, 2015 WL 1867335, at *9 (Conn. Super. Ct. Mar. 26, 2015) (“The court's stay 

also includes the plaintiffs' claims against the Day Pitney defendants even though they are not 

signatories to the agreement containing the arbitration clause”). 

Plaintiffs’ claims against the Milligan Defendants, on their face, reflect that the conduct 

of the Milligan Defendants is intertwined with the LDA, of which the Plaintiffs are signatories. 

As stated, Plaintiffs are seeking injunctive relief predicated on specific performance of the 

LDA against the Milligan Defendants (whether they have the right to seek such relief is a 

separate question). Plaintiffs have alleged that the Milligan Defendants are bound by the 

operative LDA. As reflected in the cases cited, supra, the Plaintiffs may not use the provisions 

of the LDA as the lynchpin of their Complaint and Injunction Application, while, at the same 

time, denying the Milligan Defendants the ability to take advantage of the mediation provision 

in the same agreement.  

It stands to reason that to the extent Plaintiffs claim they are entitled to enforce the LDA 

against the Milligan Defendants, they are bound by the mandatory mediation/arbitration 

provision in the same. As a result of the foregoing, the instant Motion should be granted.  

B. Invocation of the Court’s Inherent Supervisory Power 

To the extent this Court determines it cannot rely on the alternative estoppel theory in 

granting the instant Motion, the Milligan Defendants argue in the alternative that this Court 

should invoke its inherent supervisory power as authority for granting a stay for the reasons set 

forth in Section A, supra. “Though the [c]ourt agrees with [the defendant] that it has the 

inherent power to order a stay of all proceedings in this action in the interest of judicial 
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economy, it concludes that such power need not be exercised in this case if it finds that [the 

signatory] defendant ... is entitled to a statutory stay.”  Weyher v. Harrison, Superior Court, 

judicial district of Stamford–Norwalk, Docket No. CV–14–6020809–S (July 23, 2014, 

Jennings, J.T.R.) [58 Conn. L. Rptr. 629]. 

“In the absence of a statutory mandate, the granting of an application or a motion for a 

stay of an action or proceeding is addressed to the discretion of the trial court, and its action in 

granting or denying application will not be disturbed by an appellate court unless that discretion 

has been abused.” (Internal quotation marks omitted.) Voluntown v. Rytman, 21 Conn.App. at 

275, 287, 573 A.2d 336, cert. denied, 215 Conn. 818, 576 A.2d 548 (1990). The court “has the 

inherent power to order a stay of all proceedings in this action in the interest of judicial 

economy ...” American Materials Corp. v. Eagle Crusher Co., Inc., Superior Court, judicial 

district of Hartford at Hartford, Docket No. CV 03-08277388 (December 16, 2003, Sheldon, 

J.). 

“A stay leaves the court in a position to monitor the progress in the parallel litigation, 

and to reassert its jurisdiction over the parties' dispute if the interests of justice so dictate or 

require. It is abundantly clear that allowing parallel actions to proceed will require needless 

additional expenditures of time and resources of the litigants, counsel and the courts, will not 

further or promote judicial economy and, may tend to encourage forum shopping and condone 

procedural gamesmanship at the expense of the interest of justice.” IDV North America, Inc. v. 

Saronno, S.P.A., Superior Court, judicial district of Hartford at Hartford, Docket No. CV-99-

058059 (September 9, 1999, Teller, J.). 

 In accordance with Connecticut’s recognized public policy favoring extra-judicial 

means of dispute resolution, see Board of Education v. East Haven Education Assn., 66 Conn. 
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App. 202, 207 (2001), the Milligan Defendants respectfully request that this Court issue a stay 

of the present proceedings pending mediation between the parties as required under the LDA. 

See also Dep't of Pub. Works v. ECAP Const. Co., 250 Conn. 553, 560–61, 737 A.2d 398, 402 

(1999)(“broad public policy considerations favor pretrial resolution of disputes between 

contracting parties”); Blakeslee Arpaia Chapman, Inc. v. EI Constructors, Inc., 239 Conn. 708, 

759, 687 A.2d 506 (1997) (recognizing legitimate public policy interest of encouraging pretrial 

settlement of claims); Miko v. Commission on Human Rights & Opportunities, 220 Conn. 192, 

209, 596 A.2d 396 (1991) (the general rule that evidence of attempts to settle an action is not 

admissible “reflects the strong public policy of promoting settlement of disputes”). 

III. CONCLUSION 

 For the foregoing reasons the Milligan Defendants’ Motion to Stay Action Pending 

Mediation should be granted. 

 

 

THE DEFENDANTS 
JASON MILLIGAN, 
MILLIGAN REAL ESTATE LLC 
WALL ST OPPORTUNITY FUND, LLC 
KOMI VENTURES, LLC 

 
        

  BY:  __/s/ 436252________________ 
      David W. Rubin, Esq. 
      Jonathan D. Jacobson, Esq. 
      The Law Offices of David W. Rubin 
      600 Summer Street – Suite 201 
      Stamford, CT 06901 
      Telephone:  (203) 353-1404 
      Facsimile:   (203) 357-7208 
      Juris No. 421191 
      Their Attorneys 
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O R D E R 

The foregoing motion, having been duly presented and heard, is hereby: 

 

GRANTED / DENIED 

 

 

        ___________________ 
       By the Court 
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CERTIFICATION 

This is to certify that a copy of the foregoing Motion to Stay Action Pending Mediation 

was sent via authorized electronic mail this 4th day of December, 2018 to the following counsel 

of record, to wit: 

SHIPMAN & GOODWIN LLP  
ONE CONSTITUTION PLAZA 
HARTFORD, CT 06103 
 
NORWALK CORPORATION COUNSEL #5 DARIN L C 
PO BOX 5125 
NORWALK, CT 06856 
 
SUSMAN DUFFY & SEGALOFF PC 
PO BOX 1684 
NEW HAVEN, CT 06507 
 
DECHELLO LAW FIRM LLC  
110 WASHINGTON AVENUE 
NORTH HAVEN, CT 06473 
 
 

__/s/ 436252___________________ 
Jonathan D. Jacobson 
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