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 DOCKET NO.  FST-CV-17-6032660-S   : SUPERIOR COURT 

         

BRUCE MORRIS     : JD. OF STAMFORD-NORWALK 

              

VS.       : AT STAMFORD 

         

CITY OF NORWALK, ET AL.   : APRIL 15, 2019 

  

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF 

MOTION FOR SUMMARY JUDGMENT 

 

I. PRELIMINARY STATEMENT 

In adjudicating claims for alleged discriminatory employment practices, the Second Circuit has 

instructed, and the Connecticut Supreme Court has agreed, that, although courts must ensure that 

employers do not act in a discriminatory fashion, courts should not second-guess hiring standards and 

procedural irregularities because courts do “not sit as super-personnel departments that reexamine an 

entity’s business decisions.” Delaney v. Bank of America, 766 F.3d 163, 169 (2d Cir. 2014); accord Bd. 

of Educ. of City of Norwalk v. Comm’n Human Rights & Opportunities, 266 Conn. 492, 513 (2003).   In 

this case, plaintiff is requesting that the Court do exactly what the Second Circuit and Connecticut 

Supreme Court have cautioned against. 

This case stems from elimination of plaintiff Bruce Morris’ position – School Climate 

Coordinator – with the City of Norwalk (the “City”) Board of Education (“BOE”) in the 2016-17 budget.  

Plaintiff contends that there was a massive conspiracy designed to ensure that he could not succeed in his 

job and would ultimately be terminated.  Pursuant to this belief, which lack credible proof, plaintiff 

alleges that the City, BOE, and Norwalk Public School (the “District”) (collectively, the “defendants”) 

discriminated against him on the basis of his color and race and retaliated against him, in violation of the 

Connecticut Fair Employment Practices Act (“CFEPA”), specifically General Statutes § 46a-60, and 

discriminated against him on the basis of his status as an elected Member of the General Assembly and 

retaliated against him, in violation of General Statutes § 2-3a.   
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 Specifically, plaintiff contends that he was unjustifiably disciplined on or about November 25, 

2015 when he was issued a written reprimand by the Chief of School Operations for violating a Central 

Office communications protocol.  This reprimand had no materially adverse consequence to the terms 

and conditions of plaintiff’s employment, and, even if it had, defendants had a legitimate, non-

discriminatory reasons for that job action that cannot be proven false.   

Likewise, the decision to eliminate plaintiff’s position – along with two others in Central Office 

and twenty-four school level-jobs – was due to budget constraints and the need to devote the limited 

appropriated funds to further the primary objectives of the District’s then-recently-adopted Strategic 

Operating Plan.  There is no evidence that this non-discriminatory and non-retaliatory justification is 

false, and that discriminatory and retaliatory animus was the true reason for the position elimination.  

Given the absence of such necessary matter, the defendants are entitled to judgment in their favor.   

II. THE UNDISPUTED FACTS  

 A. NORWALK PUBLIC SCHOOLS AND THE BUDGET PROCESS 

The District comprises twelve elementary schools, four middle schools, two high schools and one 

inclusive pre-school program.  Adamowski Aff. ¶ 3.  Approximately 12,000 students are enrolled in the 

twenty schools operated by the District.  Id.  ¶ 4.  Pursuant to Connecticut law, the BOE “maintain[s] 

good public elementary and secondary schools, implement[s] the educational interests of the state, as 

defined in section 10-4a, and provide[s] such other educational activities as in its judgment will best 

serve the interests of the” District.  Conn. Gen. Stat. § 10-220(a).  Since 2011, the BOE has hired 

eighteen (18) non-Caucasian administrators, including seven (7) Black principals, seven (7) Black 

assistant principals/CSIDs, a Hispanic Chief Talent Officer, a Hispanic School Preparedness Coordinator, 

the first ever Hispanic Superintendent, and a Hispanic Assistant Principal.  Lyons Aff., attached hereto as 

Ex. C, ¶ 48.   
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  Pursuant to the City Charter, the District “shall, on or before the 15th day of January in each year, 

report to the Director of Finance of [the] City an estimate of the amount of money required by” the 

District “for the ensuing fiscal year …” Norwalk, Conn., Code (“Code”) § 1-289.  In fulfilling this 

requirement, the BOE’s Chief Financial Officer and the Superintendent of Schools formulate a 

recommended budget that is presented to and voted on by the BOE in January.  Lyons Dep., attached 

hereto as Ex. E, at 71.  When approved, this budget is presented to the City’s Finance Director.  Id.  

Through a lengthy process, the City’s Finance Director subsequently prepares and submits to the Board 

of Estimate and Taxation and then the Common Council a budget recommendation for “each department 

of the City government … for the ensuing fiscal year.” Code § 1-289; see Lyons Dep. at 71.  Thereafter, 

the Common Council adopts a spending cap, “a maximum limit on total appropriations for the City for 

the ensuing fiscal year.” Code § 1-289; see Lyons Dep. at 71.    

  With the cap in place, the Board of Estimate and Taxation determines the allocations of funds 

within the cap, including those earmarked for the BOE.  Lyons Dep. at 71; see Code § 1-289.  This 

budget work should be completed by the first week of May, at which point the Superintendent and the 

CFO endeavor to reconcile the budget, which must be finished and voted on by the BOE on or before 

June 30.  Lyons Dep. at 71.  The BOE’s role in the budget process is to approve or reject the 

Superintendent’s initial and reconciled budget recommendations.  See Adamowski Aff. ¶ 66.   

 B. PLAINTIFF’S EMPLOYMENT WITH THE BOE 

 Plaintiff was hired by the BOE as the Director of Human Relations on or about November 5, 

1998.  Pl.’s Dep., attached hereto as Ex. D, at 25-26.  In that role, plaintiff was tasked with planning, 

implementing and evaluating specific human relations projects in the area of community, parental, staff 

and student relations.  Dir. Human Relations Job Description, attached hereto as Ex. F, at 1.  Plaintiff’s 
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 direct supervisor was the Superintendent.  Pl.’s Dep. at 64.  From the 2005-06 school year until his 

separation, plaintiff was a member of the Executive Support Group union.  Id. at 51-52, 85. 

 Though plaintiff has alleged that this position “was always understood” to be a cabinet-level 

position, in 2005, then-Superintendent Sal Corda informed plaintiff that the substance of the cabinet 

meetings was going to be instructional-focused, and, since plaintiff did not have any education or 

experience as an administrator, plaintiff’s presence at those meetings was no longer required.  Id. at 53-

55.  Despite the lack of any utterance indicating that this change in the meetings’ substance was 

motivated by discrimination, id. at 56, plaintiff found his reduced importance in that aspect of District 

operations to be discriminatory due to what he perceived as a “general insensitivity” to his role in 

ensuring that minority students were a consideration in the formulation of District policy and strategic 

planning.  See id. at 56.   

 In 2006, plaintiff was elected to the Connecticut General Assembly.  Id. at 40.  In December 

2007, the Attorney General issued an opinion that the BOE could not “require Representative Morris to 

reimburse it for the past costs of paying substitute employees as a condition of continued employment 

…” Op. No. 2007-003, 2007 WL 4476119, at *4 (Conn. A.G. Dec. 17, 2007).  However, the law does not 

require plaintiff to be paid when he is absent from work for his legislative duties.  Id. at *3. 

 Thereafter, for the 2012-13 budget, plaintiff’s position was reduced from 37.5 hours (1.0 FTE) to 

30 hours (0.8 FTE) effective July 1, 2012.  Pl.’s Dep. at 73, 80, 88; BOE Mins., 06/28/12, attached hereto 

as Ex. G, at 4-6.  Plaintiff claims that this reduction was a result of discrimination because, at the time, 

there were deteriorating “community racial relations,” and, as the “highest elected black official in the 

City,” he was targeted.  Pl.’s Dep. at 75.   

The reality is, however, in 2012, the BOE encountered a massive budget crisis due to an 

approximately $4 million shortfall in its insurance reserve fund.  Lyons Dep. at 70.  The BOE is self-
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 insured, and, as such, that reserve required sufficient funds for the payment of claims.  Id.  The City 

ultimately loaned the BOE funds for the insurance reserve, but appropriated to the BOE $5 million less 

than the BOE requested.  Lyons Aff. ¶ 5; see Lyons Dep. at 70.  Consequently, the BOE laid off 

approximately 80 employees.  Lyons Dep. at 70.  Rather than be part of that group, the BOE approved 

the revised budget, a line item of which reduced plaintiff’s position to a .8, with the two minority 

members voting in favor of that budget.  Ex. G, at 4-6. 

 On June 16, 2015, the BOE elected Dr. Steven J. Adamowski to serve as Superintendent.  BOE 

Meeting Mins., 06/16/15, attached hereto as Ex. H, at 5.  The vote was split along racial lines, with the 

five Caucasian members voting for Dr. Adamowski and the four non-Caucasian members opposed to 

him.  Id.; Lyons Dep. at 246-48; Adamowski Aff. ¶ 6. 

 At or about this time, the District’s then-Chief Financial Officer, Rich Rudl, had recommended 

during the budget reconciliation process to eliminate plaintiff’s position.  Lyons Dep. at 242.  Rather than 

adopt this recommendation, Dr. Adamowski spoke to the BOE’s then-Chairman, Michael Lyons, and 

requested that no further reductions occur.  Id. at 242-43; Adamowski Dep., attached hereto as Ex. V, at 

26.  Based on the new Superintendent’s request, plaintiff’s position was not eliminated in the 2015-16 

budget.  Lyons Dep. at 242; Lyons Aff. ¶ 18. 

 On taking his post, on or about July 15, 2015, Dr. Adamowski was primarily focused on 

implementing the reorganization of the Central Office, which had been proposed by a former 

Superintendent and approved by the Board in or about 2014.  Adamowski Dep. at 18, 29-30; BOE 

Meeting Mins., 06/17/14, attached hereto as Ex. I, at 5-8; Mem., 06/13/14, attached hereto as Ex. J, at 1-

7; see Lyons Dep. at 104-05.  Included in this reorganization was the creation of various new “Chief” 

positions (e.g., Chief Academic Officer, Chief of School Operations, etc.).  Lyons Dep. at 105; NPS 

Organization Chart, attached hereto as Ex. K, at 1.   
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 In connection with this reorganization, plaintiff’s position as Director of Human Relations was 

repurposed as School Climate Coordinator.  Adamowski Dep. at 77; Pl.’s Dep. at 104-05.  Plaintiff was 

informed of this change during an August 2015 meeting with Dr. Adamowski, at which meeting he was 

provided with information about his new core job functions.  Pl.’s Dep. at 104-05, 110; School Climate 

Coordinator Job Duties Doc., attached hereto as Ex. L.  Plaintiff was provided the Climate Coordinator 

job description in December 2015, and, after plaintiff complained that his job responsibilities were too 

extensive considering his position was a 0.8, it was revised to reflect a narrower scope of duties.  

Costanzo Aff. ¶ 16.1  Pursuant to the reorganization, plaintiff now reported to the Chief of School 

Operations, as did the School Preparedness Coordinator, Director of School Improvement, and all 

principals.  Pl.’s Dep. at 116-17; Costanzo Aff., attached hereto as Ex. B, ¶ 5; Ex. K, at 1.   

  Coming into the District, Dr. Adamowski had a general impression, based on his discussions 

with Central Office staff, former superintendents and others, that there was concern over plaintiff’s 

working hours, attendance, and location during the workday.  Adamowski Dep. at 29-30; Adamowski 

Aff. ¶ 7.  Prior to his employment in Norwalk, Dr. Adamowski was Hartford’s Superintendent, during 

which time Hartford’s Board employed three legislators.  Adamowski Dep. at 38; Adamowski Aff. ¶¶ 8-

9.  Because legislators necessarily miss work due to their legislative activities, it was Dr. Adamowski’s 

understanding that a legislator has three options concerning missed BOE work time: (1) go unpaid for the 

hours during which one performs his legislative duties; (2) if a twelve-month employee, use accrued 

vacation time for legislative duties; or (3) any missed time is made up at other times.  Adamowski Dep. at 

41; Adamowski Aff. ¶ 10.  All three of these options, however, require the legislator to maintain a log of 

                                                 
1 Though there was no official job description until December 2015, Dr. Costanzo was able to assess plaintiff’s job 

performance because he possessed an organizational chart that set forth plaintiff’s core duties, which Dr. Costanzo 

has confirmed mirrored those set forth on the document plaintiff was provided by Dr. Adamowski in their August 

2015 meeting.  Costanzo ¶¶ 6-7.  
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 his legislative activities, so that there can be an accounting of time; Adamowski Dep. at 41; Adamowski 

Aff. ¶ 11; as a legislator is not always entitled to full pay.  See Conn. Gen. Stat. § 2-3a(a) (“[T]he failure 

of any such employer to pay wages or salaries for any such time lost shall not be considered a violation 

of this section.”).  Dr. Costanzo, whose hire as the Chief Operations Officer was unanimously approved 

by the BOE on or about September 1, 2015, BOE Meeting Mins., 09/01/15, attached hereto as Ex. M, at 

2, requested that plaintiff maintain a log detailing his legislative activities, Costanzo Aff. ¶ 10, and utilize 

the NOVAtime key card system that logged an individual’s swipes into and out of District buildings.  

Pl.’s Dep. at 18-19, 24-25, 27; Costanzo Dep. at 136-37; Costanzo Aff. ¶ 9.  

On November 25, 2015, Dr. Costanzo issued plaintiff a written warning for his failure to comply 

with the Central Office protocol of informing an administrative assistant where he was going and how he 

could be reached.  Adamowski Dep. at 54; Costanzo Aff. ¶ 24.  This is a “common sense” protocol that 

was followed by Dr. Costanzo, the School Preparedness Coordinator and the Director of School 

Improvement, which were positions held by Caucasian employees.  Costanzo Aff. ¶¶ 20-21. 

According to plaintiff, on November 24, 2015, he received a phone call from his granddaughter to 

pick her up from school.  Pl.’s Dep. at 128.  Plaintiff allegedly attempted to inform Dr. Costanzo’s 

assistant, but, because she was on the phone, he simply left.  Id.  Thereafter, Dr. Costanzo was informed 

that, while plaintiff was out, parents of a student appeared at Central Office seeking to appeal a 

suspension of their child.  Costanzo Aff. ¶ 17.  Dr. Adamowski’s administrative assistant attempted to 

call plaintiff, but was unsuccessful.  Id. ¶ 19.  Eventually, plaintiff was tracked down at City Hall by Dr. 

Adamowski’s secretary, and plaintiff contends that the issue of suspension appeals was not a job duty of 

the Climate Coordinator.  Pl.’s Dep. at 130.   

Pursuant to the collective bargaining agreement governing his employment, plaintiff grieved the 

written warning, which was denied at all three steps.  Id. at 134.  It was first denied by Dr. Costanzo at 



 

8 
Karsten & Tallberg, LLC • ATTORNEYS AT LAW 

500 ENTERPRISE DRIVE, SUITE 4B • ROCKY HILL, CT 06067 • (860) 233-5600 • FAX: (860) 233-5800 • JURIS NO. 424030 
 
4824-9289-8962, v. 1 

 Level I, Pl.’s Dep. at 134-35, then denied by Dr. Adamowski at Level II; id. at 136; Level II Grievance 

Denial Letter, 02/09/16, attached hereto as Ex. N, at 1-2; and finally denied by the Negotiations and 

Personnel Committee of the BOE because, on the advice of counsel, it was determined that “verbal and 

written warnings” are not grievable under the contract.  Level III Grievance Denial Letter, 03/14/16, 

attached hereto as Ex. O; Pl.’s Dep. at 139.  Plaintiff has admitted that, as a result of the written warning, 

he did not lose any pay, nor suffer any detrimental consequence to any job benefits.  Pl.’s Dep. at 140; 

Costanzo Aff. ¶ 25. 

C. THE 2016-17 BUDGET PROCESS 

 In November 2015, the BOE had a retreat where the District’s vision and goals were developed, 

which was memorialized in a Strategic Operating Plan.  Adamowski Aff. ¶ 20; SOP, attached hereto as 

Ex. O.  Those goals included:  

• Close the gaps between Norwalk student achievement and State average student achievement in 

Reading (ELA), Math, Science and the graduation rate (4 and 5 years) during the life of the 

Strategic Operating Plan. 

 

• Reduce the achievement gap of Norwalk’s high need students - Special Education, English 

Language Learners, and low-income students - relative to high need students in the State. 

Norwalk will have the smallest achievement gap of any City in the State. 

 

• Create more educationally robust parental choices that meet diverse student needs and interests. 

 

• Develop exemplary teachers and school leaders; fill the majority of school and district leadership 

positions through succession planning and development of staff within the district. 

• Ensure safe and attractive schools that support education programs of the Plan and a nurturing, 

inclusive learning environment with positive behavior interventions and supports at every school. 

 

• Develop external partnerships and district operating systems necessary to achieve equity and 

support the District’s strategic priorities in the most cost-effective manner. 

 

Adamowski Aff. ¶ 21.  The recommended budget furthered these goals by reallocating and repurposing 

state and federal grant funds for activities that have a measurable impact on student performance.  Id. ¶ 

23.  It was also a priority to effectively use tier 2 and tier 3 interventions to raise student development.  
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 Id. ¶ 24.  To properly fund these student supports, certain core services were paid by the local operating 

budget – rather than special funds – and, in some cases, grant funds were allocated to more value-added 

activities.  Id. ¶ 25.  A significant issue also permeating the budgetary process was the skyrocketing costs 

of special education, which was attributable to excessive outside placements, but was being addressed 

through a three-year plan developed by Dr. Adamowski and the BOE.  Id. ¶¶ 26, 29; Kimmel Dep., 

attached hereto as Ex. P, at 47; Adamowski Dep. at 134, 136. 

 Dr. Adamowski and the BOE’s CFO, Thomas Hamilton, began formulating the 2016-17 

recommended budget in November 2015.  Adamowski Aff. ¶ 22; Adamowski Dep. at 125.  The 

recommended budget defines the overall resources the District is requesting for the following year’s 

operation; sets forth the portion of the budget that will be controlled centrally and disbursed to the 

schools; and sets the preliminary per-student allocation – it was the District’s first year using a student-

based budget. Adamowski Aff. ¶ 31.   

On January 12, 2016, the BOE unanimously passed the 2016-17 recommended budget, which 

estimated need for $177,650,073 to operate the District – a 3.9% increase from the 2015-16 

appropriation.  Id. ¶ 32; BOE Meeting Mins., 01/12/16, attached hereto as Ex. Q, at 3-4.  Thereafter, 

however, the BOE and City agreed that the BOE would reduce its budget request by approximately $1.5 

million, which still resulted in an approximately $600,000 difference between the BOE’s request and 

City Finance Director’s recommendation.  Adamowski Aff. ¶¶ 34-35; Lyons Aff. ¶¶ 33-34.  In 

accordance with the budget process, the Common Council set a spending cap for 2016-17 budget of 

$316,639,469.  Common Council Meeting Mins., 02/23/16, attached hereto as Ex. R, at 11-12.  

Ultimately, the BOE unanimously passed a reconciled 2016-17 operating budget of $176,150,073, which 

represented a 3% increase.  BOE Meeting Mins, 06/21/16, attached hereto as Ex. S, at 7-8, 13. 
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 Even if the BOE’s budget request had been funded in full, it was understood that an approximate 

5% increase would have been required to maintain all positions, to address the ever-rising special 

education costs, and to devote the funds necessary to properly support and further the District’s goals.  

Lyons Aff. ¶ 37.  Accordingly, the budget assumptions used in formulating the 2016-17 recommended 

budget contained reductions that were likely, but not yet fully defined.  Id. ¶ 31; Adamowski Aff. ¶ 33.  

Thus, to finalize the operating budget, the Superintendent and CFO undertook a reconciliation process 

through which the necessary cuts to balance the budget were more particularly formulated and finalized.  

Lyons Aff. ¶ 43; Adamowski Aff. ¶ 38.  

The resulting cuts were felt throughout the District, both at a school and Central Office levels.  

Adamowski Aff. ¶ 39.  Dr. Adamowski determined that all three divisions of Central Office – business, 

operations and instruction – would be reduced by one position.  Id. ¶ 40.  In identifying positions for 

elimination, Dr. Adamowski considered the functions of the position; the transferability of those 

functions to others already within the organization; and the importance of the position in light of the 

District’s strategic goals.  Id. ¶ 41. 

Given this reality, in or about May 2016, Dr. Adamowski spoke with various people, including 

plaintiff, whose positions were being considered for elimination.  Id. ¶ 42.  At that time, there was a 

discussion about plaintiff potentially retiring, with the District and plaintiff unsuccessfully endeavoring to 

agree on a severance package.  Id. ¶¶ 43-44.   

In the end, the School Climate Coordinator was one of three positions eliminated in Central 

Office.  Id. ¶ 45.  It was chosen for a variety of reasons, including that it was a newly-created, part-time 

position that had limited responsibilities.  Id. ¶ 46.  Many of those responsibilities were easily absorbed 

by others.  For instance, the Director of School Improvement now handles the Positive Behavior 

Intervention and Support (“PBIS”) initiative because that position administers the District’s Priority 
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 School District and Alliance grants, and the Priority School District grant funds the PBIS initiative.  Id. 

¶¶ 47-48; Costanzo Aff. ¶¶ 35-36.  The successor Director of School Improvement was a former 

counselor, assistant principal, principal, and assistant superintendent, and, in those roles, had previous 

experience with the PBIS initiative.  Costanzo Aff. ¶ 37; Adamowski Aff. ¶ 49.  The related PBIS 

training was conducted by an outside vendor, which required only coordinating the scheduling of such 

training with that consultant.  Costanzo Aff. ¶ 38; Adamowski Aff. ¶ 50. 

For another, the climate survey was assigned to Ms. Diane Filardo, who is the Director of 

Research Accountability in curriculum and who is responsible for garnering the data necessary and 

presenting Norwalk’s performance on Connecticut’s Next Generation Accountability System – which is a 

broad set of twelve indicators that help tell the story of how well a school is preparing its students for 

success in college, careers and life.  Costanzo Aff. ¶ 39; Adamowski Aff. ¶ 51.  Because of the 

relationship between school climate and student performance, it was totally sensible to have these related 

matters under the same supervision.  Adamowski Aff. ¶ 52.   

The coordination and scheduling of suspension and expulsion hearings and collection of related 

disciplinary data was absorbed by a former administrator, Mr. Roger White, and then the District School 

Preparedness Coordinator, former Police Captain Joe Rios, which hearings have always been conducted 

by an attorney retained by the BOE.  Adamowski Aff. ¶¶ 53-54; Costanzo Aff. ¶¶ 40-41.  In or about this 

same time, Mr. White became in charge of the District’s expulsion program – formerly Alternative 

Choices in Education (“ACE”) – and, thus, delegation of the related expulsion and suspension matters 

was eminently logical.  Costanzo Aff. ¶ 42.  The responsibility for informing school staff of bullying 

policy updates – the substance of which is a matter of state statute – is a professional development matter 

understandably within the ken of the Talent Office (more commonly known as Human Resources).  
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 Adamowski Dep. at 104.  Finally, the Superintendent serves as the District’s liaison with DCF.  

Adamowski Aff. ¶ 56; Costanzo Aff. ¶ 43. 

As for the other two positions eliminated from Central Office, one was the Science Instructional 

Specialist (instruction), which was held by a Caucasian female.  Adamowski Aff. ¶¶ 57-58.  This position 

was identified, at least primarily, because the District was created a STEM Director, consolidating the 

Math and Science Instructional Specialists under a single position.  Id. ¶ 59.  The other position was a 

Custodian Supervisor, which was held by a Caucasian male.  Id. ¶¶ 60-61.  This position was identified, 

at least in part, because the District was in the process of privatizing its custodial services, and, thus, the 

need for supervision of BOE custodian-employees was becoming obsolete.  Id. ¶ 62.  None of the three 

positions cut was replaced by a new hire.  Adamowski Dep. at 102; Adamowski Aff. ¶ 63.  In addition to 

these Central Office cuts, there were an additional twenty-one cuts that also impacted school-level 

positions, such as teachers, nurses, and aides.  Id. ¶ 64. 

Dr. Adamowski was the individual with authority to eliminate plaintiff’s position.  Id. ¶ 65.  In 

choosing plaintiff’s position for elimination, Dr. Adamowski did not consider the opinions of individual 

BOE members.  Id. ¶ 67.  The BOE’s involvement was limited to approving the reconciled budget 

presented by Dr. Adamowski.  Id. ¶ 66.  The 2016-17 reconciled budget, which eliminated the Climate 

Coordinator position, was approved by the BOE on June 21, 2016, with seven votes in favor, none 

opposed, and one abstention.  BOE Mins., 06/21/16, attached hereto as Ex. X, at 7-8.  None of the non-

Caucasian BOE members sought an amendment to the budget to fund plaintiff’s position.  See id.; Lyons 

Aff. ¶ 43. 

III. PROCEDURAL BACKGROUND / PLAINTIFF’S COMPLAINT 

 On or about May 23, 2016, plaintiff filed a charge of discrimination with the Connecticut 

Commission on Human Rights & Opportunities.  Compl. ¶ 10.  Thereafter, on or about November 3, 
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 2016, plaintiff filed a second charge with the CHRO.  Id.  Those matters were released from the CHRO’s 

jurisdiction on or about March 30, 2017, id. ¶ 11, and this action was subsequently commenced on or 

about June 15, 2017.  Return of Service [Docket Entry (“DE”) No. 100.30].    

On or about May 15, 2018, the Court granted the defendants motion to strike Counts Six, Seven, 

and Eight, as well as plaintiff’s prayer for punitive damages [Ruling, DE No. 103.02].  On or about 

September 21, 2018, plaintiff filed the operative First Amended Complaint [DE No. 114.00].  In there, he 

purports to asserts claims for race, color and legislator status discrimination, in violation of the CFEPA 

and § General Statutes 2-3a, (Counts 1, 2, and 4, respectively) as well as retaliation for his previous 

opposition to discrimination under those same statutory provisions (Counts 3 and 5).  On or about 

September 19, 2018, defendants filed their Answer, denying all material allegations of liability and 

asserting certain special defenses to plaintiff’s causes of action [DE No. 113.00].   

IV. LAW AND ARGUMENT 

 A. LEGAL STANDARD 

“Summary judgment is a method of resolving litigation when pleadings, affidavits, and any other 

proof submitted show that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law.” Grenier v. Commissioner of Transportation, 306 Conn. 523, 534 

(2012) (internal quotation marks omitted).  It is “designed to eliminate the delay and expense of litigating 

an issue where there is no real issue to be tried.”  Wilson v. City of New Haven, 213 Conn. 277, 279 

(1989).  Our rules of practice provide that: “summary judgment shall be rendered forthwith if the 

pleadings, affidavits and any other proof submitted show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law.”  Conn. Prac. Book § 17-49. 

A material fact is described as “one which will make a difference in the result of the case.”  

Barrett v. Southern Connecticut Gas. Co., 172 Conn. 362, 378 (1977).  A party moving for summary 
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 judgment “has the burden of showing the absence of any genuine issue as to all the material facts, which, 

under applicable principles of substantive law, entitle him to a judgment as a matter of law.”  Romprey v. 

Safeco Ins. Co. of America, 310 Conn. 304, 319-20 (2013).   

At the summary judgment stage, the court must view the evidence in the light most favorable to 

the non-moving party.  Connell v. Colwell, 214 Conn. 242, 246-47 (1990).  “Although the moving party 

has the burden of presenting evidence that shows the absence of any genuine issue of material fact, the 

opposing party must substantiate its adverse claim with evidence disclosing the existence of such an 

issue.” Rawling v. New Haven, 206 Conn. 100, 104 (1988); Haesche v. Kissner, 229 Conn. 213, 217 

(1994).   

B. PLAINTIFF CANNOT PREVAIL ON HIS DISCRIMINATION CLAIMS UNDER 

CFEPA 

 

 As to his written warning, plaintiff cannot demonstrate that he suffered an adverse employment 

action, or that it occurred under circumstances giving rise to an inference of discrimination.  With respect 

to the written warning and the elimination of his position, plaintiff is wholly unable to prove that 

legitimate justifications adduced by defendants are false, and that discriminatory animus was a moving 

force behind the complained-of acts. 

1. Plaintiff Cannot Establish A Prima Facie Case Of Discrimination As To The 

Written Reprimand2 

 

a. The written reprimand is not an adverse employment action. 

 General Statutes § 46a-60(a) prohibits discrimination based on, inter alia, race, color, and national 

origin.  “In defining the contours of an employer’s duties under our state antidiscrimination statutes, we 

                                                 
2 For purposes of this Motion only, defendants do not challenge plaintiff’s ability to make out a prima facie case of 

discrimination as to the elimination of his position.   



 

15 
Karsten & Tallberg, LLC • ATTORNEYS AT LAW 

500 ENTERPRISE DRIVE, SUITE 4B • ROCKY HILL, CT 06067 • (860) 233-5600 • FAX: (860) 233-5800 • JURIS NO. 424030 
 
4824-9289-8962, v. 1 

 have looked for guidance to federal case law interpreting Title VII of the Civil Rights Act of 1964 the 

federal statutory counterpart to § 46a–60.” Britell v. Dept. of Correction, 247 Conn. 148, 164 (1998).   

To determine whether a plaintiff has established a prima facie case for discrimination based on 

race or color under § 46a–60(a)(1), the court employs the burden-shifting analysis articulated in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  See Amato v. Hearst Corp., 149 Conn. App. 

774, 779 (2014). To establish a prima facie case of discrimination in the employment context, the 

plaintiff must present evidence that: (1) he belongs to a protected class; (2) he was qualified for the 

position; (3) he was subject to an adverse employment action; and (4) the adverse action took place under 

circumstances permitting an inference of discrimination.  Texas Dept. of Community Affairs v. Burdine, 

450 U.S. 248, 252-56 (1981). 

Under the McDonnell Douglas paradigm, the employee must initially establish a prima facie case 

of discrimination.  Perez-Dickson v. Bridgeport, 304 Conn. 483, 513 (2012).  The employer can then 

rebut the employee’s prima facie case by asserting a legitimate, nondiscriminatory justification for the 

challenged employment decision.  Id.  Thereafter, the employee must demonstrate both that the proffered 

reason is false, and that discrimination was the real reason for the adverse employment action.  Cf. St. 

Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993) (“[A] reason cannot be proved to be ‘a pretext for 

discrimination’ unless it is shown both that the reason was false, and that discrimination was the real 

reason.”). 

To qualify as an actionable adverse employment action, the matter at issue must result in “a 

materially adverse change in the terms and conditions of employment.” Amato v. Hearst Corp., 149 

Conn. App. 774, 781 (2014).  A “materially adverse a change in working conditions must be more 

disruptive than a mere inconvenience or an alteration of job responsibilities.” Id.  Indeed, an adverse 

employment action has been described as “a significant change in employment status, such as hiring, 
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 firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing 

a significant change in benefits.” Id. (holding that employee failed to allege adverse employment action 

as result of being placed on performance improvement plan because she did not additionally allege that 

her salary or benefits had decreased, or that there was change in employment status). 

In this case, plaintiff asserts that, on or about November 25, 2015, he was unjustly issued a 

written warning by Dr. Costanzo.  Compl. ¶ 32.  Plaintiff has admitted that the written warning did not 

result in a loss of pay, nor did plaintiff suffer any detrimental consequence to his job benefits.  Pl.’s Dep. 

at 140; Costanzo Aff. ¶ 25.  The settled law of this Circuit is entirely clear that a “written warning” issued 

as a result of a violation of an employer’s policy “do[es] not constitute a ‘materially adverse’ action for 

purposes of establishing a prima facie case of [religious] discrimination.” Jarell v. Hosp. for Special Care, 

Civ. No. 3:12-cv-920 (JCH), 2014 WL 4798562, at *6 (D. Conn. Sept. 25, 2014) (quoting Chang v. Safe 

Horizons, 254 Fed. Appx. 838, 839 (2d. Cir. 2007) (summary order)).  And the law of Connecticut is no 

different.  Heywood v. Judicial Dep’t, 178 Conn. App. 757, 768 (2017) (“The reprimands and 

admonishments alleged by the plaintiff, in the absence of evidence showing that she was terminated, 

demoted or given diminished responsibilities, or that she suffered a decrease in salary or material loss in 

benefits, do not constitute an adverse employment action.”).  Therefore, the written reprimand does not 

constitute an adverse employment action, and plaintiff’s discrimination claims predicated on that 

discipline fail as a matter of law.   

b. The written reprimand did not occur under circumstances giving rise 

to an inference of discrimination.  

 

 Plaintiff cannot demonstrate that the written reprimand was issued under circumstances giving 

rise to an inference of discrimination.  The most common way to achieve this is to adduce evidence that 

the employer treated other similarly situated employees more favorably than the plaintiff.  See Perez–

Dickson v. Bridgeport, 304 Conn. 483, 514 (2012)  (to establish that adverse employment action took 
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 place under circumstances permitting inference of discrimination, “a litigant may present circumstantial 

evidence from which an inference may be drawn that similarly situated individuals were treated more 

favorably than she was”); see also id. at 519 (to raise inference of discrimination on basis of disparate 

treatment, evidence must reveal “a stark pattern of discrimination” [internal quotation marks omitted] ). 

 The undisputed evidence in this case shows that the common-sense communications protocol 

plaintiff failed to adhere to applied to the Chief of School Operations’ other Central Office direct reports 

– the School Preparedness Coordinator and the Director of School Improvement.  Costanzo Aff. ¶ 21.  

Neither employee had violated the protocol, id. ¶ 22, and plaintiff cannot present any instance of racially 

insensitive language uttered by the decisionmaker at or around the time of and concerning the 

employment action at issue.  Costanzo Aff. ¶ 45; Vogel v. CA, Inc., 44 F. Supp. 3d 207, 223 (D. Conn. 

2014) (quoting Henry v. Wyeth Pharm., Inc., 616 F.3d 134, 149 (2d Cir. 2010)).  Even if plaintiff 

disputes the accuracy of the events, it is undisputed that Dr. Costanzo received information about the 

incident from three employees – Patricia Rivera and Maura Perrottelli – and the doctor was certainly 

permitted to rely on their reports, Costanzo Aff. ¶ 18, thereby providing a rational basis for the minor 

discipline.  Given this total absence of evidence, plaintiff cannot raise an inference of discrimination, and 

his color and race discrimination claims fail for this additional reason.  

2. Defendants Possessed Legitimate, Non-Discriminatory Reasons For The 

Written Reprimand And Position Elimination, And Plaintiff Cannot 

Demonstrate Those Reasons Are False And Discrimination Was The Real 

Reason For Those Actions  

 

Plaintiff cannot raise a genuine issue of material fact that the defendants’ legitimate, non-

discriminatory reasons for issuing the written reprimand and eliminating the School Climate Coordinator 

position, namely, that he violated a Central Office communications protocol and there were budgetary 

limitations, were merely pretext for discrimination.  United Technologies Corp./Pratt and Whitney 

Aircraft Div. v. Commission on Human Rights and Opportunities, 72 Conn. App. 212, 231 (2002) 
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 (violating of workplace rule legitimate, non-discriminatory reason for termination); Turner v. NYU 

Hospitals Center, 470 Fed. Appx. 20, 22 (2d Cir. 2012) (recognizing budgetary reductions as legitimate 

nondiscriminatory justification for termination); Kron v. Moravia Cent. School Dist., 5 Fed. Appx. 60, 62 

(2d Cir. 2001) (finding budget shortfall legitimate, non-discriminatory reason for termination).  Thus, 

defendants have met their burden of production, and the presumption of discrimination raised by the 

prima facie case is eviscerated.  Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 255-56 

(1981). 

 Under the McDonnell Douglas framework, once the defendant has articulated a non-

discriminatory basis for the adverse employment action, “the question in reviewing a motion for 

summary judgment becomes whether the evidence, when viewed in the light most favorable to the 

plaintiff, is sufficient to sustain a reasonable finding” that the employment action was actually motivated 

by discrimination. Tori v. Marist College, 344 Fed. Appx. 697, 699 (2d Cir. 2009). “The plaintiff must 

produce not simply some evidence, but sufficient evidence to support a rational finding that the 

legitimate, non-discriminatory reasons proffered by the defendant were false, and that more likely than 

not discrimination was the real reason for the [employment action] .... To get to the jury, it is not enough 

... to disbelieve the employer; the factfinder must [also] believe the plaintiff's explanation of intentional 

discrimination.” Weinstock v. Columbia University, 224 F.3d 33, 42 (2d Cir. 2000) (internal quotation 

marks and citations omitted).  “Courts have held that, while a plaintiff does not have to demonstrate 

conclusive proof of discrimination to withstand summary judgment, a plaintiff must at least produce 

some definite facts that a jury could infer discrimination from.” Johnson v. C. White & Son, Inc., 772 F. 

Sup. 2d 408, 416 (D. Conn. 2011). 
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     a. The Written Reprimand 

Plaintiff asserts that the written reprimand issued to him by Dr. Costanzo on or about November 

25, 2015 was discriminatory.  As set forth above, Dr. Costanzo interviewed two Central Office 

employees, who reported to him at least two important, uncontested facts: (1) plaintiff failed to inform an 

administrative assistant that he was leaving, where he was going, how he could be reached, and his 

intended return time; (2) one of the administrative assistants reported to Dr. Costanzo that she attempted 

to contact plaintiff, but was unsuccessful.  Costanzo Aff. ¶¶ 18-19.  Plaintiff has admitted that the 

reprimand was prompted by his failure to adhere to the communications protocol; Pl.’s Dep. at 140; and 

he has no knowledge about whether Dr. Costanzo’s other Central Office direct reports follow the same 

protocol, which they do, or if any other direct report has violated the same rule, which they have not.  See 

id. at 137; Costanzo Aff. ¶¶ 21-22.  Dr. Costanzo has confirmed that the written reprimand had nothing to 

do with plaintiff’s race or color; it had to with his violation of a workplace rule.  Costanzo Aff. ¶¶ 26-27. 

It is anticipated that plaintiff will rely on certain email communications between members of the 

BOE to raise triable issues of pretext.  Specifically, in an email, then-BOE Chairman Michael Lyons 

stated: 

So. How to come up with the other $75K? Rudi came up with a whole smorgasbord of potential 

cuts, large and small, that he ran by Connelly and Connelly rejected. Top of the list? Bruce 

Morris; saves over $80K and solves the budget problem. I ran that possibility past Adamowski 

and he asked that we not do that. He fully understands what a snake Morris is, but having been 

appointed a racial vote, he doesn’t want a race war starting up over Morris just as he’s taking 

office. He intends to tell Morris that whatever his previous arrangements were, under Steven he is 

to work 32 hours per week in the buildings (verified by the card check system). Under the 

applicable state statute, we get first dibs on his, not the legislature. So the ‘work by phone’ option 

he’ll have to use for his legislative job, not the NPS job. That change will severely curtail Morris’ 

political activities, and he’ll have to decide if he wants the $80K and is finally willing to earn it or 

if he’s willing to take a big pay cut so he can be ‘big man on campus’ in Hartford.  But better to 

leave this to Adamowski, who can build a solid record on Bruce than for us to lay him off and 

have protests from now to election day. 
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 Email from Mike Lyons to Various, 06/24/15, 11:53 p.m., attached hereto as Ex. S, at 1.  

Notwithstanding plaintiff’s self-serving interpretation of Mr. Lyons’ statements, Mr. Lyons has 

reasonably explained his comments. 

 In particular, Mr. Lyons has explained that his use of the phrase “racial vote” merely describes the 

composition of the BOE vote appointing Adamowski; five Caucasian members voted for and four non-

Caucasian members voted against Dr. Adamowski’s appointment.  Lyons Aff. ¶ 22; Lyons Dep. at 245-

48.  Lyons has further explained that he understood Adamowski to be cognizant of the racially split vote 

and concerned of increased racial tensions should plaintiff’s position be eliminated; Lyons Dep. at 242-

44; and rather than do that, Dr. Adamowski wanted an opportunity to evaluate Central Office staff before 

cutting positions.  Adamowski Dep. at 35-36.   Mr. Lyons also explained that he perceived plaintiff as a 

“snake,” not due to any suspect or semi-suspect basis, but rather because he believed plaintiff’s primary 

concern was furthering his legislative career and his performance in his well-paying District position 

suffered.  Lyons Aff. ¶ 24; Lyons Dep. at 253.   

 What is more, that plaintiff would have to work his “full 32 hours” – “verified by the key card 

system” – otherwise take “a big pay cut” is merely what the law requires.  That is, pursuant to General 

Statutes § 2-3a(a), “the failure of [the] employer to pay wages or salaries for any [lost time from work in 

order to perform duties as a representative] … shall not be considered a violation of this section.” As 

such, defendants were fully entitled to ensure there was a process by which plaintiff would identify 

legislative duties for which he would miss District employment time.  Conn. Gen. Stat. § 2-3a(a).  

Moreover, from Mr. Lyons’ perspective, if plaintiff was truly held accountable for working his mandated 

hours, plaintiff’s “political activities” would necessarily decrease in frequency due to less time and his 

insufficient job performance would not go unnoticed.  See Lyons Aff. ¶¶ 30-31.   And contrary to 

plaintiff’s unsupported beliefs, Dr. Adamowski did not discuss with Mr. Lyons plaintiff working by 
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 phone; Adamowski Dep. at 43; curtailing plaintiff’s political activities; id. at 44; earning his paycheck or 

taking a pay cut; id.; or building a “solid record” on plaintiff.  Id. at 45; see Adamowski Aff. ¶ 71.     

What cannot be denied is there is nothing racial about Mr. Lyons’ comments.  Indeed, Mr. Lyons 

was an equal opportunity criticizer.  In particular, he criticized Caucasian administrators who he felt were 

obstructing progress or attempting to do so.  Lyons Aff. ¶ 26.  For instance, in a private email 

communication, Mr. Lyons referred plaintiff as part of the “Four Horsemen [of the Apocalypse.]” Email 

from Lyons to Bruce Kimmel, 02/09/16, 6:27 p.m., attached hereto as Ex. U, at 2.  Included in that group 

were two Caucasian administrators: Tony Daddona and Tony Ditrio.  Id.; Lyons Dep. at 173; Lyons Aff. 

¶ 26.  In that same email, Mr. Lyons praises as a positive development the addition of Dr. Michael 

Conner as the District’s Chief Academic Officer.  Ex. U, at 2; Lyons Aff. ¶ 26.   

Even if some racial undertones could be inferred, which they cannot, Mr. Lyons’ comments are 

not probative of the motivations of the decisionmaker, Dr. Costanzo.  While remarks by a decisionmaker 

can give rise to an inference of discrimination, “remarks made by someone other than the person who 

made the decision adversely affecting the plaintiff may have little tendency to show that the decision-

maker was motivated by the discriminatory sentiment expressed in the remark.” Jarnutowski v. Pratt & 

Whitney, 103 F. Supp. 3d 225, 235 (D. Conn. 2015) (quoting Tomassi v. Insignia Fin. Grp., Inc., 478 

F.3d 111, 115 (2d. Cir. 2007), abrogated on other grounds by Gross v. FBL Financial Services, Inc., 557 

U.S. 167, 177-78 (2009)); see Langer v. 121 Inflight Catering, LLC, No. 3:14-cv-00861 (MPS), 2016 

WL 868156, at *3 (D. Conn. Mar. 7, 2016) (alleged ageist comment by someone other than 

decisionmaker failed to give rise to an inference of discrimination).  It is well-established that “[s]tray 

remarks, even if made by a decision-maker, do not constitute sufficient evidence [to support] a case of 

employment discrimination.” Vogel v. CA, Inc., 44 F. Supp. 3d 207, 223 (D. Conn. 2014) (citation 

omitted). 
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 As the undisputed evidence shows, the complained-of remark was not made by a decisionmaker, 

did not relate to any challenged job action, and did not regard the decisional process of any employment 

decision at issue.  Courts within this Circuit faced with the similar factual circumstances have routinely 

found that the alleged statement was insufficient to raise an inference of discrimination or a triable issue 

of fact.  See, e.g., Beshty v. GM, 327 F. Supp. 2d 208, 213 (W.D.N.Y. 2004) (“alleged remark was made 

by someone who had no involvement in plaintiff’s termination, months before the termination occurred. 

That is not enough to give rise to a genuine issue of material fact.”); Shepherd v. BCBG Max Azria Grp., 

Inc., No. 11–CV–7634, 2012 WL 4832883, at *16 (S.D.N.Y. Oct. 11, 2012), report and recommendation 

adopted, 2012 WL 6150854 (S.D.N.Y. Dec. 10, 2012) (holding that a comment made one year before the 

plaintiff's termination did not establish discriminatory animus); Buckman v. Caylon Sec. (USA) Inc., 817 

F. Supp. 2d 322, 336 (S.D.N.Y. 2011) (finding that “[a]lthough a reasonable juror could find that the 

remark itself was discriminatory,” a remark made in isolation five months before plaintiff’s discharge 

was “too remote in time and context to support a reasonable inference” that discharge was a result of race 

discrimination); Hasemann v. United Parcel Service of America, Inc., Civ. No. 3:11-cv-554 (VLB), 2013 

WL 696424, at *7 (D. Conn. Feb. 26, 2013) (finding that “[a]lthough … comments could be viewed as 

discriminatory by a reasonable juror,” a remark made months prior to plaintiff’s discharge provided “no 

discernable nexus” between comments and termination sufficient to raise an inference of discrimination). 

 In sum, plaintiff’s violation of a simple workplace norm was a legitimate basis for issuing the 

written reprimand to plaintiff.  There is no evidence that Dr. Costanzo harbored any sort of 

discriminatory animus, Costanzo Aff. ¶¶ 26-27, 45, and plaintiff cannot identify any similarly situated 

individual receiving more favorable treatment than him in this regard.  Therefore, judgment in the 

defendants’ favor is proper.   
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 b. The Position Elimination 

   As with the written reprimand, there is no evidence that the decision to eliminate plaintiff’s 

position was the consequence of invidious discrimination.  The simple reality is, the BOE was faced with 

certain budgetary restrictions that compelled reductions from a variety of areas and sources.  Because of 

this, plaintiff’s race and color discrimination claims must fail. 

 In or about November 2015, Dr. Adamowski and the District’s CFO began to formulate the 

Superintendent’s recommended budget for the 2016-17 school year.  Adamowski Aff. ¶ 22.  This 

recommended budget sought to further the District’s vision and goals under Dr. Adamowski’s tenure.  It 

did so in variety of ways, including by reallocating and repurposing state and federal grant funds for 

activities that have a measurable impact on student performance.  Id. ¶ 23.  Another critical issue facing 

the District was the then-skyrocketing costs of special education.  Id. ¶ 26, 29; Kimmel Dep. at 47.   

On January 12, 2016, the BOE unanimously passed the 2016-17 recommended budget, which 

estimated a need for $177,650,073 to operate the District – a 3.9% increase from the 2015-16 

appropriation.  Adamowski Aff. ¶ 32; Ex. Q, at 3-4.  In the course of the budgetary process, however, a 

dispute arose between the City and BOE about what the City’s Common Council believed was an 

excessive insurance reserve fund.  Lyons Aff. ¶ 36.  Given this, the BOE and City later agreed that the 

BOE would reduce its budget request by approximately $1.5 million, which still resulted in an 

approximately $600,000 difference between the BOE’s request and City Finance Director’s 

recommendation.  Lyons Aff. ¶¶ 37-38; Adamowski Aff. ¶¶ 34-35.  Thereafter, the Common Council set 

a spending cap for 2016-17 budget of $316,639,469.  Ex. R, at 11-12.  Ultimately, the BOE unanimously 

passed a reconciled 2016-17 operating budget of $176,150,073, which represented a 3% increase.  Ex. X, 

at 7-8, 13. 
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 The cuts necessary to reconcile the BOE’s revised budget request and actual appropriation were 

felt throughout the District, both at a school and Central Office levels.  Adamowski Aff. ¶ 39.  All three 

divisions of Central Office – business, operations and instruction – were reduced by one position.  Id. ¶ 

40.  To determine the proper positions to eliminate, Dr. Adamowski considered the functions of the 

position; the transferability of those functions to others in the organization; and importance of the 

position given the District’s strategic goals.  Id. ¶ 40. 

The School Climate Coordinator was one (1) of three (3) positions eliminated in Central Office.  

Id. ¶ 45.  It was chosen for many easily comprehendible reasons, such as it was a newly-created part-time 

position that had limited responsibilities and many of those responsibilities were easily absorbed by 

existing Central Office personnel.  Id. ¶¶ 46-47.  One of the other positions eliminated from Central 

Office was the Science Instructional Specialist.  Id. ¶ 57.  Like the Climate Coordinator, this position was 

identified, at least primarily, because the District was creating a STEM Director, which consolidated the 

Math and Science Instructional Specialists under a single position.  Id. ¶ 59.  The other position 

eliminated was a Custodian Supervisor, which was chosen, at least in part, because the District was in the 

process of privatizing its custodial services, and, thus, the need for supervision of BOE custodian-

employees was becoming obsolete.  Id. ¶ 62.  These other eliminated positions were held by Caucasians, 

id. ¶¶ 58, 61, and none of the three positions cut was replaced by a new hire.  Id. ¶ 63.  In addition to the 

three Central Office cuts, there were an additional twenty-one cuts that also impacted school-level 

positions, such as teachers, nurses, and aides.  Id. ¶ 64. 

There can be no true dispute that Dr. Adamowski was the individual with authority to eliminate 

plaintiff’s position.  Id. ¶ 65.  His decision was not influenced by the opinions of individual BOE 

members, id. ¶ 67, and the BOE’s involvement in the elimination of plaintiff’s position was limited to it 

approving the reconciled budget presented by Dr. Adamowski.  Id. ¶ 66.  The 2016-17 reconciled budget, 
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 which eliminated the Climate Coordinator position, was approved by the BOE with seven votes in favor, 

none opposed, and one abstention.  Ex. X, at 7-8.  Though the non-Caucasian members could have 

sought a budget amendment to maintain or otherwise fund plaintiff’s position, none did.  See id.; Lyons 

Aff. ¶ 47.3  Since 2011, the BOE has hired eighteen (18) non-Caucasian administrators, including seven 

(7) Black principals, seven (7) Black assistant principals/CSIDs, a Hispanic Chief Talent Officer, a 

Hispanic School Preparedness Coordinator, the first ever Hispanic Superintendent, and a Hispanic 

Assistant Principal.  Lyons Aff. ¶ 48.   

Quite simply, the District was faced with the need to make certain cuts in order to balance the 

budget and fund the vital initiatives of its Strategic Operating Plan.  Though certain budget assumptions 

were necessary in formulating the recommended budget, which accounted for anticipated staff 

reductions, the at-risk positions had not yet been fully defined.  When the time came to more particularly 

define positions for elimination, Dr. Adamowski took into consideration various legitimate business 

considerations, including the needs of the District in light of its Strategic Operating Plan.  There is not a 

mote of evidence that Dr. Adamowski identified plaintiff’s position for elimination because of his race or 

color.  Indeed, plaintiff was only one of three Central Office employees to have positions eliminated, and 

he was only one of twenty-four total positional cuts, which effected Caucasian and Black employees 

alike.  Because plaintiff has not adduced evidence that the decision to eliminate his position was false and 

the true reason for the action was discrimination, the defendants are entitled to summary judgment. 

C. PLAINTIFF CANNOT PREVAIL ON HIS RETALIATION CLAIM UNDER 

CFEPA 

 

To establish a prima facie case of retaliation, a plaintiff must show four elements: (1) that he or 

she participated in a protected activity; (2) that the defendant knew of the protected activity; (3) an 

                                                 
3 It is also noteworthy that the BOE could have eliminated plaintiff’s position – then the Human Relations Director – 

in the 2012-13 budget cycle and again in the 2015-16 budget process, but, instead, it agreed to keep it.  Lyons Aff. 

¶¶ 8-18.     
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 adverse employment action against him or her; and (4) a causal connection between the protected activity 

and the adverse employment action.  Boucher v. Saint Francis GI Endoscopy, LLC, 187 Conn. App. 422, 

430-31 (2019) (citing McMenemy v. Rochester, 241 F.3d 279, 282-83 (2d Cir. 2001)).  The remainder of 

the retaliation claim is governed by the McDonnell Douglas burden shifting framework; De Moss v. 

Norwalk Bd. of Educ., 21 F. Supp. 3d 154, 170 (D. Conn. 2014); which requires plaintiffs to prove, inter 

alia, that the protected activity was a “but-for” cause of the adverse employment action.  Rubinow v. 

Boehringer Ingelheim Pharmaceuticals, Inc., 496 Fed. Appx. 117, 118-19 (2d. Cir. 2012); Timbie v. Eli 

Lilly & Co., 429 Fed. Appx. 20, 21-22 n.1 (2d Cir. 2011). 

1. The Written Reprimand Is Not An Adverse Employment Action4 

For the purposes of a retaliation claim, an adverse action must be “materially adverse” or 

“harmful to the point that [it] could well dissuade a reasonable [employee] from making or supporting a 

charge of discrimination.” Boucher, 187 Conn. App. at 432 (quoting Hicks v. Baines, 593 F.3d 159, 165 

(2d Cir. 2010)).  Material adversity requires a change in working conditions that is “more disruptive than 

a mere inconvenience or an alteration of job responsibilities ...” Id. (Terry v. Ashcroft, 336 F.3d 128, 138 

(2d Cir. 2003)).  Often cited examples of materially adverse changes include “termination of 

employment, a demotion evidenced by a decrease in wage or salary, a less distinguished title, a material 

loss of benefits, significantly diminished material responsibilities, or other indices ... unique to a 

particular situation.” Id. 

The Connecticut Appellate Court has recently concluded that a written reprimand does not 

constitute an adverse employment action for CFEPA retaliation purposes.  Boucher, 187 Conn. App. at 

436-38.  In reaching this result, the court noted that past decisional law has rejected the argument that a 

                                                 
4 For purposes of this Motion only, defendants do not challenge plaintiff’s ability to make out a prima facie case of 

retaliation as to the elimination of his position.   
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 written reprimand can properly support a retaliation claim, namely because “it d[oes] not result in a 

significantly negative alteration in the plaintiff’s workplace environment.” Id. at 437.  As such, this job 

action did not constitute an adverse employment action, and, therefore, the trial court’s granting of 

summary judgment was affirmed.  Id. at 438. 

Here, as in Boucher, plaintiff claims that his written reprimand was issued in retaliation for his 

complaint to the then-HR Director.  Compl. ¶¶ 31-32.  As noted, plaintiff has admitted that the written 

warning did not result in a loss of pay, nor did plaintiff suffer any detrimental consequence to his job 

benefits.  Pl.’s Dep. at 140; Costanzo Aff. ¶ 25.  That there was no “significantly negative alteration in 

the plaintiff’s workplace environment,” Boucher, 187 Conn. App. at 437, the written warning does not 

amount to an adverse employment action.  Therefore, defendants are entitled to summary judgment on 

plaintiff’s retaliation claim. 

2. Defendants Had A Legitimate, Non-Retaliatory Reason For Taking Each 

Alleged Employment Action   

 

Even if the Court concluded that plaintiff can make out a prima face case of retaliation, which he 

cannot at least as to the written reprimand, summary judgment is still warranted because plaintiff cannot 

raise a genuine issue of material fact that the legitimate, non-retaliatory reasons for taking the identified 

employment actions were merely pretexts for retaliation.  In particular, the written reprimand issued after 

plaintiff violated the Central Office communications protocol, and his position was eliminated due to 

budgetary constraints.  See Lalanne v. Begin Managed Programs, 346 Fed. Appx. 666, 667 (2d Cir. 

2009); Leibowitz v. Cornell Univ., 584 F.3d 487, 503-04 (2d Cir. 2009).  These legitimate, non-

retaliatory reasons for each of the disputed job actions serve to dissipate any presumption of retaliation 

raised by plaintiff’s prima facie case.  Weber v. City of New York, 973 F. Supp. 2d 227, 265-66 

(S.D.N.Y. 2013) (citing Univ. of Tx. Sw. Med. Ctr. V. Nassar, 133 S. Ct. 2517, 2534 (2013)).   
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 3. There Is No Evidence From Which A Reasonable Jury Could Find That 

Plaintiff’s Allegedly Protected Activity Was The But-For Cause Of The 

Challenged Actions 

 

Retaliation claims pursuant to the CFEPA must be proved according to traditional principles of 

but-for causation, meaning plaintiff must present proof that the unlawful retaliation would not have 

occurred in the absence of the alleged wrongful action or actions of the employer. See Rubinow, 496 Fed. 

Appx. at 118-19; Timbie, 429 Fed. Appx. at 21-22 n.1.  Here, plaintiff has failed to adduce evidence 

sufficient to satisfy his burden, thereby entitling the defendants to judgment as a matter of law. 

There is simply no evidence from which a reasonable juror could find that plaintiff’s protected 

activity was a “but for” cause in the decision to issue the written reprimand or eliminate plaintiff’s 

position.  Dr. Costanzo was totally unaware of plaintiff’s alleged conversation with Human Resources in 

November 2015, Costanzo Aff. ¶ 29, and, as the decisionmaker he would not have had any knowledge of 

the protected activity.  Plaintiff cannot rely on mere corporate knowledge at the pretext stage, and the 

absence of Dr. Costanzo’s knowledge is fatal to the retaliation claim insofar as is it based on the written 

reprimand.  See Zwan Kwan v. Andalex Group LLC, 737 F.3d 834, 844 n. 4 (2d Cir. 2013) (plaintiff 

“cannot satisfy the causation prong through mere corporate knowledge”).   

Furthermore, as set forth more fully above, see supra Part III(B)(2)(a), plaintiff violated a 

communications protocol applicable to all of Dr. Costanzo’s direct reports and other Central Office staff, 

which prompted the written reprimand.  There is no evidence of disparate treatment, since all other direct 

reports followed the simple rule, and no evidence that Dr. Costanzo ever uttered any conceivably racial 

remark to or about plaintiff, much less in the context of and concerning the decisionmaking process of 

the written reprimand.  While plaintiff’s alleged conversation with HR occurred close in time to the 

issuance of the written reprimand, temporal proximity is insufficient to satisfy the pretext burden.  El 

Sayed v. Hilton Hotels Corp., 627 F.3d 931, 933 (2d Cir. 2010).   
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 Plaintiff also claims that the elimination of his position was in retaliation for his May 23, 2016 

CHRO complaint.  The number of cuts and the manner in which they permeated every level of the 

District disproves plaintiff’s meritless assertion.  Indeed, plaintiff was merely one of twenty-four 

employees laid off due to budgetary issues.  He was one of three positions cut within Central Office – 

the other two positions were held by Caucasians.  Plaintiff was not a politically unsavvy fellow.  By 

2016, he had been an elected member of the General Assembly for a decade, Pl.’s Dep. at 40, and he 

understood the City’s budget process.  Pl.’s Dep. at 170-71.  He was also aware that cutting positions was 

a commonly utilized means for balancing a budget.  Id. at 173.   

Prior to the filing of the CHRO complaint, on May 16, 2016, Dr. Adamowski met with plaintiff 

about the likelihood of cuts in the Central Office.  Compl. ¶ 38; Pl.’s Dep. at 166; Adamowski Dep. at 

147; Adamowski Aff. ¶ 42.  During this conversation, a discussion of a potential retirement package for 

plaintiff arose.  Adamowski Aff. ¶ 43.  At this time, even though Adamowski did not explicitly state that 

plaintiff’s position was going to be eliminated, that there was a meeting about cuts in Central Office, 

about the possibility that plaintiff could be impacted, and about a potential retirement package should 

have raised some indication to a legislative veteran such as plaintiff that his recently-created, part-time, 

well-paying position was at serious risk.  And by this point, the spending cap and BOE’s appropriation 

had been publicly announced, and, based on his understanding, he knew the reconciliation process was 

underway.  See Pl.’s Dep. at 170-71.  Thus, nearly ten days before plaintiff filed his charge of 

discrimination, plaintiff should have known his position could be eliminated, and the filing of his 

administrative complaint seems to be a thinly veiled first step in posturing this exact retaliation claim 

should his position be cut, as it was.   

Dr. Adamowski’s decisionmaking process is well-reasoned and consistent.  Adamowski Aff. ¶¶ 

38-64.  In determining positions to cut, he considered legitimate business factors.  Plaintiff’s position was 
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 identified for elimination because it was a newly-created, part-time, well-payed position, and many of the 

position’s functions were readily subsumed by existing staff.  These functions were assigned to other 

staff that had experience in performing, had performed, or were performing those or similar duties.  Id. ¶¶ 

47-56.  The other Central Office positions were also being subsumed, in that the District’s custodial 

services were in the process of privatization and the Math and Science Instructional Specialists were 

consolidated into a single STEM Director position.  Id. ¶¶ 57-62.   

Plaintiff appears to claim that his position was effectively eliminated in January 2016.  Pl.’s Dep. 

at 197.  Though included in the assumptions used to formulate the recommended budget were anticipated 

staff reductions, the specific positions had not yet been identified.  Adamowski Aff. ¶ 33.  However, even 

assuming true plaintiff’s speculation, his theory totally eviscerates his claim.  This because, if the 

position had been eliminated at that time, then the elimination would not have been in retaliation for 

plaintiff’s CHRO complaint, which would only come some five months later.  That the decision was 

made earlier that plaintiff’s position provided less juice for the squeeze in the overall Strategic Plan for 

the District does not render Dr. Adamowski’s decisionmaking process any less sound, credible, and non-

retaliatory. 

Simply put, plaintiff can only endeavor to demonstrate pretext with mere conjecture and surmise.  

Defendants have adduced evidence that, among other things, there is no causal connection between two 

instances of plaintiff’s allegedly protected activity and the written reprimand and elimination of his 

position.  Consequently, plaintiff cannot establish that the employment actions at issue would not have 

occurred but for his protected activity. 

D. PLAINTIFF CANNOT PROVE HIS LEGISLATOR DISCRIMINATION AND 

RETALIATION CLAIMS 

 

 Plaintiff cannot prevail on his claims of legislator discrimination and retaliation under General 

Statutes § 2-3a for substantially the same reasons as his CFEPA claims.  More precisely, there is no 
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 evidence that plaintiff’s status as a member of the General Assembly had anything to do with the job 

actions of which he complains, and the few references to his status merely seek to ensure that the District 

only compensated him for the time he actually performed duties for it.  This is not a violation of the law; 

it is only what’s required.  And plaintiff’s speculation and beliefs – not matter how sincerely held – 

cannot preclude judgment entering in the defendants’ favor.   

 General Statutes § 2-3a provides, in relevant part: “(a) No employer of twenty-five or more 

persons shall discriminate against, discipline or discharge any employee because such employee (1) is a 

candidate for the office of representative or senator in the General Assembly, (2) holds such office, (3) is 

a member-elect to such office, or (4) loses time from work in order to perform duties as such 

representative, senator or member-elect …” Notwithstanding, “the failure of such employer to pay wages 

or salaries for any such time lost shall not be considered a violation of this section.” Conn. Gen. Stat. § 2-

3a(a).  This understanding was confirmed in the opinion issued by then-Attorney General Richard 

Blumenthal, who concluded that, pursuant to § 2-3a, the BOE “is not required to pay compensate 

[plaintiff] for time when he is absent from work performing his legislative duties.” Op. No. 2007-003, 

2007 WL 4476119, at *3. 

 Conn. Gen. Stat. § 2-3a was passed in 1959 in order to protect its members from disciplinary 

actions by their employers because of time lost from work in the performance of their legislative duties. 

The legislative history of the statute indicates a concern that without this protection, legislative service 

would be limited to the wealthy and the self-employed.  Op. No. 2005-025, 2005 WL 2427586, at *2 

(Conn. A.G. Sept. 27, 2005).   There was likewise a concern of the General Assembly about the great 

resulting burden on employers through the absence of employees.  Id.  As such, employers were not 

required to pay the employee for any time missed due to legislative activities, and it is the “responsibility 
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 of the legislator in the first instance to determine which functions” constitute “duties of such office.”  Op. 

No. 96-020, 1996 WL 937879, at *3 (Conn. A.G. Dec. 18, 1996). 

 The term “discipline” is not statutorily defined, but statutes using similar language have been 

construed by Connecticut courts.  See, e.g., Conn. Gen. Stat. §§ 31-51q, 31-51m.  For instance, under § 

31-51q, the term “discipline” contemplates “an affirmative act of deprivation that diminishes the status or 

happiness of the recipient rather than a failure to enhance that status or happiness.” Burdick v. Clouet, 

No. CV085006062, 2011 WL 2739557, at * 7 (Conn. Super. Ct. June 14, 2011) (citing Bombalicki v. 

Pastore, No. 378772, 2000 WL 726839, at *5 (Conn. Super. Ct. May 10, 2000)).  In that context, 

examples of discipline include a change in an employee’s salary or fringe benefits.  Id. (holding that 

“transfer was not discipline” because transfer neither altered salary nor fringe benefits); see Weinstein v. 

Univ. of Conn., HHDCV116027112S, 2018 WL 2222131, at *6 (Conn. Super. Ct. Apr. 25, 2018) 

(concluding that the definition of “discipline” as “employed in § 31–51q, as ascertained from the text of 

the statute itself and its relationship to other statutes; see General Statutes § 1–2z; refers to any adverse 

material consequence relative to a right, term, condition or benefit of employment that existed at the time 

of the protected speech.”). 

 Applying this definition of “discipline,” there can be no meaningful dispute that the written 

reprimand cannot satisfy the statute.  This is because plaintiff has readily admitted that the written 

reprimand did not result in a loss of pay, loss of benefits, demotion, or “any [other] adverse material 

consequence relative to a right, term, condition or benefit of employment …” Weinstein, 2018 WL 

2222131, at *6; Pl.’s Dep. at 140; Costanzo Aff. ¶ 25.  Thus, plaintiff cannot rely on the written 

reprimand to make out a viable legislator discrimination claim. 

 On top of this, plaintiff can only recover the remedies explicitly provided by statute.  Per § 2-

3a(b), if a violation is proved, plaintiff can recover “wages withheld or diminished retroactive to the date” 
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 of the statutory violation, as well as “recover costs and a reasonable attorney’s fee in any action brought 

under this section.”  It is beyond cavil that the written warning did not result in “withheld or diminished” 

wages; plaintiff has admitted as much.  Pl’s Dep. at 140.  Because § 2-3a does not provide any remedy 

except “withheld or diminished wages” and because the written reprimand did not produce that injury, 

the statute provides no relief for this purported “discipline.” See Urban v. Commissioner of Children and 

Families, No. CV000091539, 2001 WL 577133, at *9-11 (Conn. Super. Ct. May 11, 2001) (striking 

plaintiff’s claim because she had not failed to allege she suffered damages for which relief under § 31-

51m was available). 

 More substantively, there is no evidence that plaintiff’s legislator status had anything to do with 

the written reprimand.  As set forth above, see supra Part III(B)(2)(a), there is no disagreement that 

plaintiff violated a communications protocol applicable to all of Dr. Costanzo’s direct reports and other 

Central Office staff, and that no other relevant employee ran afoul of this simple procedure precludes any 

finding of disparate treatment; nor did Dr. Costanzo utter any remark that even suggests a discriminatory 

motive.      

Once again, should plaintiff rely on Lyons’ private email communication, it provides no true 

support.  Mr. Lyons’ personal, overriding concern in that communication is clearly ensuring that the 

District is not paying plaintiff for any time in which he is performing is legislative duties.  See Ex. S, at 2.  

The reference to plaintiff being “big man on campus” in Hartford clearly connotes Lyons’ personal belief 

that plaintiff is self-aggrandizing.  Id.  Notwithstanding, the District was entitled to require plaintiff to 

work his “full 32 hours,” and he, if failed to do so, he necessarily would have to take a “pay cut” because 

that is what the law provides for.  See Conn. Gen. Stat. § 2-3a(a) (“the failure of [the] employer to pay 

wages or salaries for any [lost time from work in order to perform duties as a representative] … shall not 

be considered a violation of this section.”).   
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 There is nothing improper with the District’s request that plaintiff maintain a log of his legislative 

activities.  First, since the legislator is responsible for determining in the first instance what functions 

constitute “duties of such office,” the log afforded plaintiff the ability to do that.  Op. No. 96-020, 1996 

WL 937879, at *3.  Second, the card system was an ineffective means by which to track plaintiff’s time, 

as a comparison of his NOVAtime records and legislative log has demonstrated.  See Pl.’s Dep. at 149-

53.  Though plaintiff will likely claim that, by having him maintain a log, he was treated differently than 

other similarly situated employees, he was the only legislator employed by defendants, and anything 

defendants asked plaintiff to do to track his legislative activities that caused him to miss work would have 

not been asked of other non-legislative employees.  Notwithstanding, this differential treatment is 

authorized by § 2-3a because the District need not pay plaintiff for time missed, Conn. Gen. Stat. § 2-

3a(a), and the same is not true of non-legislative employees. 

Moreover, these are the beliefs of Mr. Lyons, not Dr. Costanzo – the decisionmaker – and Lyons’ 

perspective is not probative of Dr. Costanzo’s motivations.  Jarnutowski, 103 F. Supp. 3d at 235.  These 

statements are not related to plaintiff’s violation of the communications protocol, or the decision to issue 

the resulting written reprimand, and such evidence, “even if made by a decision-maker, do[es] not 

constitute sufficient evidence [to support] a case of employment discrimination.” Vogel, 44 F. Supp. 3d 

at 223.   

The same rings true as to the elimination of plaintiff’s position.5  The summary judgment record 

comprises evidence proving that Dr. Adamowski was the decisionmaker; he was not influenced by any 

individual’s opinions; he considered only legitimate business considerations; and the BOE role in the 

elimination was to simply vote to approve or reject the reconciled budget containing positional cuts.  

                                                 
5 Plaintiff terms his legislator status claims as ones for “discrimination” and “retaliation”; however, “retaliation” is 

not prohibited by § 2-3a – only discrimination, discipline or discharge that results in lost wages.  Thus, plaintiff’s 

“retaliation” claim is construed as one for “discharge” or “discipline.” 
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 There is no evidence that Dr. Adamowski spoke negatively about plaintiff due to his legislator – nor any 

other protected – status, Adamowski Aff. ¶ 70, and governing law does not allow another non-

participant’s motivations to be ascribed to a decisionmaker under the circumstances of this case. This is 

especially true considering that Dr. Adamowski has also confirmed that he did not discuss with Mr. 

Lyons plaintiff working by phone; Adamowski Dep. at 43; curtailing plaintiff’s political activities; id. at 

44; plaintiff earning his paycheck or taking a pay cut; id.; or building a “solid record” on plaintiff.  Id.  at 

45; see Adamowski Aff. ¶ 71.       

Plaintiff’s theory that there was “an overall plan … to get rid of [him],” that there was some 

desire to make him decide “between [his] livelihood there at Norwalk Public Schools or [as] a State 

Representative” and that, because he was the “highest ranking black official in the City of Norwalk, and 

actually one in the state,” certain BOE members had “a problem with that” consists of nothing more than 

naked speculation and pure conjecture, Pl.’s Dep. at 179, which is insufficient to show that his position 

elimination was because of his legislator status.   Instead, as plaintiff should well know, on a change of 

administration, different goals and objectives are set; the process by which to achieve those ends is 

usually subject to change, including what to fund and to what extent; these shifting priorities oftentimes 

result in the defunding of initiatives no longer a primary focus of the new administration; and 

appropriating funds necessary for these initiatives almost always requires cutting from other areas, most 

commonly in the form of personnel cuts.  Dr. Adamowski’s reasoning for the Central Office positions 

eliminated is sensible, consistent, and reasonably related to legitimate business decisions.  In this posture, 

this is the precise situation in which the Court should not sit as a super-personnel department 

reexamining the defendants’ legitimate business decision.  Delaney, 766 F.3d at 169 (2d Cir. 2014). 
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 V. CONCLUSION 

 For the foregoing reasons, defendants City of Norwalk, Norwalk Public Schools, and the Norwalk 

Board of Education respectfully request that the Court enter summary judgment in their favor on 

plaintiff’s entire complaint. 
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