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Defendants/Counterclaimants JASON MILLIGAN, MILLIGAN REAL ESTATE LLC, 

KOMI VENTURES, LLC, and WALL ST OPPORTUNITY FUND, LLC (the “Milligan 

Defendants”), by and through their undersigned counsel, respectfully submit this Memorandum 

of Law in support of their Verified Application for the issuance of an ex-parte preliminary 

injunction filed contemporaneously herewith (the “Application”) seeking to enjoin Plaintiffs 

REDEVELOPMENT AGENCY OF THE CITY OF NORWALK and CITY OF NORWALK 

(collectively the “Plaintiffs”) from voting to approve or executing a Second Amendment to the 

Land Disposition Agreement. For the reasons set forth herein, the Milligan Defendants 

respectfully request that their Application be granted.  

I. FACTUAL AND PROCEDURAL HISTORY 

A. The Land Disposition and Development Agreement 

On or about November 14, 2007, the Plaintiffs and POKO-IWSR Developers, LLC 

(“Poko”) entered into a Land Disposition and Development Agreement (the “LDA”) wherein 

Poko was designated as the approved Redeveloper, and both Poko and the Plaintiffs agreed to 

certain rights and responsibilities concerning the development of the Project Site. Pls.’ Amend. 

Compl. at ¶¶ 22-23. The LDA was specifically designed to carry out the Wall Street 

Redevelopment Plan, which was approved by the City of Norwalk in or about July of 2004 in 
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accordance with Chapter 130 of the Connecticut General Statutes (the “2004 Redevelopment 

Plan”). Id. at ¶ 131. The LDA set forth certain rights and responsibilities of the Plaintiffs and 

Poko concerning the development of the Project Site in three phases, including, but not limited 

to:  

a. The Phased Improvements on the Project Site to be constructed by Poko 
(LDA, Article II); 

 
b. A phased construction process consistent with the Agency/City approved 

Conceptual Master Site Plan whereby Poko would construct the 
Improvements in three consecutively occurring phases commonly referred 
to as Phase I, Phase II, and Phase III (LDA, Article III); and  

c. Allocation of responsibility between the Plaintiffs and Poko for making 
certain necessary Infrastructure Improvements to the Project (LDA, 
Article IV). 

Id. at ¶ 23. 

The LDA designated property located at 2 Isaacs Street, and 61, 65 and 71 Wall Street for 

the site of the integrated Phase I Improvements to be constructed by Poko (“Phase I Properties”). 

Id. at ¶ 24. The Phase I Improvements included, but are not limited to, a parking facility serving 

the Phase I Improvements of 256 or more spaces (with a minimum of 100 public parking 

spaces), 102 residential units (20% of which were to qualify as “affordable housing”), 20,598 or 

more square feet of retail space and cultural/performance space, 10,828 or more square feet of 

live/work space, roof top garden recreational space and the renovation of Globe Theater located 

at 71 Wall Street (“Phase I Construction”).  Id. at ¶ 25. The LDA further contemplates over 

$4,000,000 in infrastructure to be funded by the City, including the construction of New Street 

One, the installation of utilities and other improvements that were to benefit all three phases of 

the construction project.  

The City and RDA claim that the LDA designated property located at 21 and 23 Isaacs 

Street as the site of the integrated Phase II Improvements to be constructed by Poko (“Phase II 
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Properties”). Id. at ¶ 26. The Phase II Improvements included, but are not limited to, a parking 

facility serving the Phase II Improvements of 276 or more spaces (with a minimum of 88 public 

parking spaces), 96 residential units (20% of which were to qualify as “affordable housing”), 

7,276 or more square feet of retail space, 9,445 or more square feet of live/work space, and roof 

top garden recreational space (“Phase II Construction”). Pls.’ Amend. Compl. at ¶ 27.  

The City and RDA further claim that the LDA designated property located at 18, 20, 31 

Isaacs Street, and 77, 83, 97 Wall Street, and 717 and 731 West Avenue as the site of the 

integrated Phase III Improvements to be constructed by Poko (“Phase III Properties”). Id. at ¶ 28. 

The Phase III Improvements included, but are not limited to, a parking facility serving the Phase 

III Improvements of no fewer than 337 spaces (of which at least 60 spaces would be public), 173 

residential units (20% of which were to qualify as “affordable housing”), 14,607 or more square 

feet of retail space, 12,957 or more square feet of live/work space, and roof top garden 

recreational space (“Phase III Construction”). Id. at ¶ 29.  

In sum, the Plaintiffs allege, “the LDA contemplated a complex and comprehensive 

integrated land development plan of more than 5.8 acres of contiguous land in the City of 

Norwalk as part of an overall effort to revitalize the Wall Street Area with, among other things, 

approximately 371 residential units (of which 20% qualify as affordable housing), 869 parking 

spaces (of which 248 would be designated public parking), 42,481 square feet of designated 

retail space, and 33,230 of live work space.” Id. at ¶ 30.  

 Notably, Plaintiffs allege that, by virtue of being recorded on the Norwalk Land Records, 

the LDA constitutes an encumbrance upon the Project Site parcels, subjecting any subsequent 

person(s) acquiring an interest in the Project Site, or any portion thereof, to the terms and 

conditions of the LDA. Id. at ¶ 32.  
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The LDA contained, among other things, a representation by Poko that Poko would not 

transfer the Project Site or any portion of it prior to the completion of certain improvements 

without the prior written consent of the Agency except for certain permitted transfers. Id. ¶¶ 42-

44; LDA at Sections 13.1-13.2. Plaintiffs allege further that, as a modification to the LDA to 

facilitate acquisition and construction financing for the redevelopment, Plaintiffs and Poko 

entered into a Loan Recognition Agreement (“LRA”), which was thereafter amended on or about 

July 31, 2015 as the Amendment of the Loan Recognition Agreement (the “Amended LRA”). 

Pls.’ Amend. Compl. at ¶¶ 50-57. In or about July, 2015, Poko’s rights and obligations under the 

LDA relating to Phase I properties were assigned to non-party IWSR Owners, LLC (“IWSR”) 

and relating to the Phase II properties to defendant ILSR, both of whom were wholly owned by 

the Redeveloper, Poko. Id. at ¶¶ 57-58. 

POKO thereafter commenced construction of a building on a portion of the Phase I 

development area, now known as 61 Wall Street, in the spring of 2015. Construction came to a 

halt in June of 2016 leaving a partially constructed, Tyvek-wrapped frame of a building, which 

continues to occupy the property. In July of 2017, Municipal Holdings LLC (“Municipal 

Holdings”), an affiliate of Citibank, N.A., acquired title to the 61 Wall Street parcel.  

B. Plaintiffs’ Claims of Improper Transfer 

Plaintiffs allege that Section 13.2(D) of the LDA provides that a transferee or other 

successor in interest to the Project Site who has not specifically assumed the obligations of a 

Redeveloper under the LDA will not relieve that transferee or successor in interest of the 

obligations, conditions, or restrictions of the LDA and will not alter the Agency’s rights or 

remedies or controls with respect to the Project Site under the LDA. Id. at ¶ 48. 

On or about May 31, 2018, ILSR entered into a Purchase and Sale Agreement (“P&S 
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Agreement”) with Defendant WALL ST OPPORTUNITY FUND, LLC (“Wall Street”), and 

transferred certain Project Site properties, specifically 21, 23, and 31 Isaacs Street and 83 and 97 

Wall Street (the “Properties”) to Wall Street by way of five separate quitclaim deeds. Id. at ¶ 80. 

Plaintiffs claim that such transfer was an “unpermitted transfer” under Section 13.2(D) of the 

LDA insofar as ILSR did not obtain prior written Agency consent. Id. at ¶¶ 77-80, 87. Plaintiffs 

further allege that ILSR “received substantial consideration in transferring the Properties to 

[Wall Street] for $5.1MM.” Id. at ¶ 82. Plaintiffs thereafter claim that on or about May 31, 2018, 

Wall Street granted mortgages on each of the Properties to Defendant KOMI VENTURES, LLC 

(“Komi”) in order to secure a loan for $5,200,000 and recorded each such mortgage on the 

Norwalk Land Records (the “Mortgages”). Pls.’ Amend. Compl. at ¶ 88. 

ILSR’s alleged breach of the LDA itself forms the basis of Plaintiffs’ lawsuit against the 

Milligan Defendants. Specifically, Plaintiffs allege that that “ILSR’s unpermitted transfer of the 

Properties to Wall St has caused, and will continue to cause, the Agency, the City and the 

citizens of Norwalk irreparable harm in that the redevelopment of the Wall Street area, as 

contemplated by the Redevelopment Plan, and as further described and negotiated in the LDA is 

threatened.” Id. at ¶ 98. (Emphasis added). Moreover, Plaintiffs’ claim that the improper 

conveyances of the Properties to Wall Street are an attempt to bypass and vitiate the terms of the 

LDA and LRA for the financial gain of ILSR, Jason Milligan and his various entities at the 

expense of the Redevelopment Plan and the revitalization of the Wall Street Area, as envisioned 

in the Redevelopment Plan. Id. ¶ 132. (Emphasis added). 

C. The 2019 Redevelopment Plan 

 In or about the fall of 2019, the RDA released a draft of the proposed redevelopment 

plan for “The Wall Street - West Avenue Neighborhood Plan Area” (the “2019 Redevelopment 
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Plan”). The 2019 Redevelopment Plan was rolled out by the RDA as a new redevelopment plan 

after the previous redevelopment plan for the Wall Street area, the 2004 Redevelopment Plan, 

expired in or about June of 2018. 

 Subsequent to the foregoing, the 2019 Redevelopment Plan was purportedly approved 

consistent with Chapter 130 of the Connecticut General Statutes relating to Redevelopment and 

Urban Renewal, and, more specifically, Conn. Gen. Stat. § 8-127, which governs the preparation 

and approval of new redevelopment plans. Notably, the 2019 Redevelopment Plan does not 

incorporate the 2004 Redevelopment Plan into it, nor does it incorporate or otherwise reference 

the LDA. 

On or about March 22, 2019, the Milligan Defendants filed their Motion to Dismiss for 

Lack of Subject Matter Jurisdiction on the basis that the 2004 Redevelopment Plan, upon which 

the LDA was subject to and conditioned, had expired as a matter of law and fact (the “Motion to 

Dismiss”). This Honorable Court held an evidentiary hearing on the Motion Dismiss on April 30 

and May 23, 2019, where testimony was heard from several municipal witnesses and from the 

Milligan Defendants' expert, Attorney Rachel Goldberg, who opined that the LDA was neither 

enforceable nor in effect because the 2004 Redevelopment Plan, upon which it was conditioned 

upon, intertwined with, or otherwise dependent upon, has expired or has been replaced.1  

On or about November 15, 2019, the Milligan Defendants filed their Motion for 

Summary Judgment and Memorandum in Support thereof (“Motion for Summary Judgment”). In 

their Motion for Summary Judgment, the Milligan Defendants argue, inter alia, no genuine issue 

as to any material fact exists that the 2004 Redevelopment Plan, upon which the LDA is 

 
1 On or about September 10, 2019, this Court denied the Milligan Defendants’ Motion to 
Dismiss without determining the viability of the LDA. 
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predicated upon, has expired and/or has been replaced, rendering the Plaintiffs’ claims for 

injunctive and declaratory relief untenable as a matter of law. On or about June 26, 2020 the 

Plaintiffs filed their opposition to the same. Accordingly, as of the filing of the instant 

Memorandum, the viability of the LDA relative to the expiration and/or replacement of the 2004 

Redevelopment Plan in the context of the Milligan Defendants’ Motion for Summary Judgment 

remains pending and subject to judicial determination. 

On or about July 8, 2020, the Milligan Defendants filed their Answer, Special Defenses, 

and Counterclaims.  In their Counterclaims, the Milligan Defendants seek a declaratory judgment 

that the expiration and/or replacement of the 2004 Redevelopment Plan invalidated the LDA. 

The Milligan Defendants further seek permanent injunctive enjoining the Plaintiffs from 

enforcing and/or amending the LDA on the basis that the LDA is void, invalid, and/or otherwise 

unenforceable.  

D. The Proposed Amendment to the LDA 

Approximately two weeks ago, on or about June 25, 2020, JHM Financial Group, LLC 

(“JHM”) submitted a proposal on behalf of Municipal Holdings, LLC for consideration by the 

RDA and the City relative solely to the development of Phase I (“JHM Proposal”). In its 

“Narrative Project Proposal”, JHM states that, since July 2017, Municipal Holdings and/or its 

recommended successor redeveloper for the property, JHM (together, the “Redeveloper”), have 

sought to come to a mutually agreeable, and financially feasible path forward with the City of 

Norwalk and the Norwalk Redevelopment Agency, for the completion of the development of that 

Phase I property.2 

 
2 A copy of the aforementioned Narrative Project Proposal is annexed to the July 2, 2020 Agenda 
of the Planning Committee of the Norwalk Common Council, the entirety of which is filed 
contemporaneously herewith as Exhibit A. For this Court’s convenient reference, the Narrative 
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On that same date, JHM also submitted a Summary of Basic Terms Sheet for Second 

Amendment to Land Disposition and Development Agreement (the “Term Sheet”) that reflects 

the anticipated major changes to the LDA necessary to undertake the Narrative Project Proposal 

submitted by JHM on behalf of itself and Municipal Holdings LLC that outlines the new scope 

and details of the Phase I development described in the LDA.3    

The Term Sheet provides that “ [i]n order for the Redeveloper to assume the obligations 

of the Developer under the LDA as to Phase I, the Redeveloper must enter into an amendment to 

the LDA with the Agency and the City (the “Amendment”) whereby the Redeveloper agrees to 

be bound by the development covenants pertinent to Phase I as amended to reflect the following 

major business terms (the “Development Covenants”). For purposes of obtaining Common 

Council consent to proceed with the Redeveloper and enter into the Amendment, the 

Redeveloper submits this Term Sheet for consideration and approval of the Common Council.” 

See Exhibit C. The Term Sheet further provides that the “summarized revisions to the LDA will 

not be the only terms contained in the Amendment. The purpose of the Term Sheet is to give the 

Common Council the high points of what will change as to Phase I from what is currently in the 

LDA. The Proposal does not address Phases II or III, which will remain as they are currently 

outlined in the LDA.”  Id.  

Simply stated, the Term Sheet dramatically and materially changes the phased 

development of Wall Street as contemplated by the LDA and reflects, among other things, the 

 
Project Proposal itself is filed contemporaneously herewith as Exhibit B.  
 
3 A copy of the aforementioned Term Sheet is annexed to the July 2, 2020 Agenda of the 
Planning Committee of the Norwalk Common Council, the entirety of which is filed 
contemporaneously herewith as Exhibit A. For this Court’s convenient reference, the Term 
Sheet itself is filed contemporaneously herewith as Exhibit C. 
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elimination of any public parking obligations for Phase I (e.g., the substitution of monetary 

payments in lieu of actual public parking) and the elimination of New Street One. The Term 

Sheet further provides the entirely of the $4,000,000 in City infrastructure payments, which was 

to be available in connection with all three phases of the Project, to be available to JHM solely in 

connection with Phase I.4  

Approval for the June 25, 2020 proposal appeared on the July 2, 2020 Agenda of the 

Planning Committee of the Norwalk Common Council approximately one week after it was 

submitted, as follows: 

Wall Street Place – Land Disposition & Loan Recognition Agreement 
for Phase I Improvements  
 
1.       Advance the amended land disposition and development 

agreement (“LDA”) by and between the city of Norwalk, the 
Redevelopment Agency of the City of Norwalk and POKO-
IWSR Developers, LLC, dated November 14, 2007 (as 
amended), and the proposed amendment to the loan recognition 
agreement (“LRA”), by and between POKO-IWSR Developers, 
LLC, the City of Norwalk, the Redevelopment Agency of the 
City Norwalk, Citibank, N.A. ...., dated November 14, 2007 (as 
amended), to the Common Council for its approval; and 
authorize the Mayor to execute any and all documents associated 
with the amended LDA and LRA as necessary to allow for the 
proposed development by Municipal Holdings, LLC to complete 
the Phase I construction of the Wall Street Place Project.  

Notably, the Plaintiffs are not even requesting the approval of the actual LDA 

Amendment, which, upon information and belief, has yet to be drafted. Upon further information 

and belief, the manner in which this amendment is being sought is contrary to Norwalk 

municipal policy in that the municipal parties are seeking approval by the Common Counsel of a 

theoretical unenforceable term sheet, which, by its own terms, does not contain all relevant or 

material provisions, and to further permit the Mayor of the City of Norwalk to execute whatever 

 
4 Additional material changes are reflected in Exhibit C. 
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document is subsequently negotiated among the parties. 

On July 2, 2020, approximately one week after the submission of the proposal, the 

Planning Committee of the Common Council approved the Revised Proposal and sent it to the 

Common Council for a vote to be held on July 14, 2020. If passed, the Mayor of the City of 

Norwalk will then be authorized to execute said proposed amendment to the LDA, which 

purportedly would be binding on the Milligan Defendants and ILSR, none of whom are parties to 

the proposed amendment but are alleged to be bound by the underlying LDA.  

On or about July 8, 2020 the Milligan Defendants brought certain counterclaims against 

the Plaintiffs in the above-captioned action seeking, inter alia, a determination that the LDA is 

void and/or otherwise unenforceable on the basis that the redevelopment plan upon which said 

LDA is predicated upon has expired and/or has been replaced, rendering the LDA void and/or 

otherwise unenforceable as a matter of law. The Milligan Defendants previously moved for 

Summary Judgment arguing, inter alia, no genuine issue as to any material fact exists that the 

redevelopment plan upon which the LDA is predicated upon has expired and/or has been 

replaced, rendering the Plaintiffs’ claims for injunctive and declaratory relief untenable as a 

matter of law.  

To the extent that the extant Motion for Summary Judgment is granted, any proposed 

amended to the LDA will, a fortiori, be invalid and/or moot insofar as the underlying LDA will 

have been deemed void and/or otherwise unenforceable as a matter of law. To the extent that the 

Motion for Summary Judgment is denied, the ultimate issue as to the expiration or replacement 

of the 2004 Redevelopment Plan, and the lawful effect of said expiration or replacement on the 

LDA and the construction obligations therein relative to Phases II and III, if any, consistent with 

the Milligan Defendants’ counterclaims, will be determined at the time of Trial.  
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Moreover, and alternatively, even if the LDA is adjudicated enforceable, the LDA itself 

contains express terms relative to any potential amendment of the LDA which the Plaintiffs are 

currently attempting to circumvent. More specifically, Section 27.6 of the LDA provides in its 

entirety as follows: “This Agreement may be amended only by a written document, duly 

executed by the parties hereto, evidencing the mutual agreement of the parties hereto to such 

amendment.” This unambiguous provision of the LDA is being willfully ignored, circumvented, 

and/or violated by the Plaintiffs to the detriment of the Milligan Defendants and ILSR, who 

purportedly remain bound by the construction obligations of Phases II and III of the LDA.   

By seeking to materially amend the LDA only as to Phase 1, and by stating that all 

obligations of Phases II and III development remain exactly as is under the LDA, the public 

parties are setting up a paradox that renders performance within Phases II and III impossible 

upon the amendment. Stated another way, the Project contemplated by the LDA, while phased, 

is, in the words of the Plaintiff, “a complex and comprehensive integrated land development 

plan”. (Pls.’ Amend. Compl at ¶ 30). By way of example, the performance of Phases II and III 

require the infrastructure of Phase I Projects, including but not limited to New Street One, 

utilities, and/or public parking, which Projects are proposed to be eliminated in a “jam job” vote 

on a Term Sheet in the middle of the summer during the COVID-19 pandemic, all in express 

violation of the LDA.  

The Milligan Defendants emphasize, most importantly, that they do not seek preliminary 

injunctive relief at this time relative to the approval of the Term Sheet under a new Land 

Disposition Agreement under the new 2019 Redevelopment Plan. The public parties, JHM and 

Municipal Holdings are free to pursue the Phase I redevelopment under the JHM Proposal by 

entering into a new agreement. However, the Milligan Defendants do seek injunctive relief 
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relative to the Plaintiffs’ attempt to circumvent the issues currently being litigated in this case, 

some of which are pending in the Milligan Defendants’ extant Motion for Summary Judgment 

and Counterclaims, as well as the public parties’ attempt to circumvent the express terms and 

provisions of the LDA relative to “amending” the LDA. The injunction is sought to deny the 

public parties their brazen and improper attempt to “have their cake and eat it too”. 

II. LAW AND ARGUMENT 

“The primary purpose of a temporary injunction is to preserve the status quo and protect 

the moving party from immediate and irreparable harm until the merits of the case have been 

determined after a full trial.” POP Radio, LP v. News Am. Mktg. In-Store, Inc., 49 Conn. Supp. 

566, 569-70 (2005) (quoting Olcott v. Pendleton, 128 Conn. 292, 295 (1941)). To be entitled to 

the equitable relief of a temporary injunction, the moving party must show that: (1) it is likely to 

prevail on the merits of its claim after trial; (2) it faces immediate and irreparable harm absent an 

injunction; and (3) the harm it faces without the injunction is greater than the harm an injunction 

would do to the defendants. Griffin Hospital v. Comm’n on Hospitals & Health Care, 196 Conn. 

451, 456-58 (1985).  

As set forth below, the Milligan Defendants satisfy each of these requirements. 

Accordingly, the Milligan Defendants are entitled to the requested preliminary injunctive relief 

and the Court should grant their Application for Temporary Injunction. 

A. The Public Parties are Seeking to Formally Amend the LDA, the Validity, 
Enforceability, and Legality of Which is Currently Being Litigated, Prior to 
the Judicial Disposition of Said Issues. 

The City and the RDA are attempting to amend, and to implement the amendment of, the 

LDA, all as if there is no pending litigation that challenges the validity and enforceability of the 

LDA. A preliminary injunction must issue to prevent the horse from leaving the proverbial barn 

prior to the judicial disposition of this issue.  
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 More specifically, there is a pending Motion for Summary Judgment, as well as extant 

counterclaims, which seek a determination that the 2004 Redevelopment Plan, upon which the 

LDA is predicated, has expired and/or has been replaced, rendering the LDA invalid and 

unenforceable.  

1. The LDA is Unenforceable Because the 2004 Redevelopment Plan has 
Expired  

 
Initially, the Milligan Defendants are entitled to the preliminary injunctive relief sought 

herein on the basis that there are extant claims in this action that the LDA is unenforceable due to 

the expiration of the 2004 Redevelopment Plan in June of 2018.  

As set forth in greater detail in the Milligan Defendants’ Motion for Summary Judgment, 

in 2016 the RDA sought to re-approve the 2004 Redevelopment Plan in order to protect the 

viability of the LDA, as it held the mistaken belief that the plan would expire in 10 years 

pursuant to the 2007 public act. This decision to re-approve the 2004 Redevelopment Plan was 

predicated upon the RDA’s “misunderstanding” of the applicable Connecticut Redevelopment 

Statutes. More specifically, during the hearing on the Milligan Defendant’s Motion to Dismiss, 

testimony was elicited that it was the RDA’s mistaken belief that if the 2004 Redevelopment 

Plan was not re-approved and, consequently, expired, the result of that would be that the 

redevelopment plan would cease to exist, which would “create issues” … “it wouldn’t have been 

clear cut.” Strauss, p. 114. See also, pp. 105-06 (“Q: What was your understanding as to what 

would happen if the plan expired? A: There would be no – there would be no plan.”) 

Notwithstanding the RDA’s mistaken belief that the 2004 Redevelopment Plan should 

not be permitted to expire while the plan was being amended, the RDA failed to re-approve or 

extend the 2004 Redevelopment Plan as of June, 2018 when the re-approval/extension itself 

expired. 
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Attorney Rachel Goldberg, the Milligan Defendants’ expert witness, testified that, at its 

most basic, an LDA “identifies a specific project area within an urban renewal plan, a specific 

site, and it describes how that site will be developed in accordance with the requirements of the 

plan. The fact that the development is in accordance with the plan is basic to an LDA. It’s a 

statutory requirement.” Goldberg, at p. 12.  See Conn. Gen. Stat. 8-127. See also, Goldberg, at p. 

12. 

The Court: Why don’t you describe what the acronym is, LDA? 
A: Basically, it’s a contract for sale and purchase of a redevelopment site. And so 
everything flows from the plan and the specific project within the plan to the 
contract, the LDA, which describes how the developer or the redeveloper is going 
to build what the plan wants and hopefully the plan reflects what the community 
wants. 

 
Attorney Goldberg further testified that the issue of the potential expiration of the 

redevelopment was of “grave concern” to the URC. Goldberg, at p. 23. (“Q: And why was it of 

grave concern? A: We were concerned that it would nullify the existing LDA with 

(indiscernible) Rich Company. We were concerned that we would be subject to inverse 

condemnation claims with respect to sites that had been identified for acquisition. We were 

concerned that the redevelopment of the downtown would stall completely.”). In order to 

alleviate those grave concerns, the URC “amended the plan”. Id. 

As such, Attorney Goldberg testified that when a redevelopment plan expires or 

otherwise fails, the redevelopment project and the LDA fail as well. Specifically, Attorney 

Goldberg testified, construction obligations in an LDA do not survive the expiration of a 

redevelopment plan (Q: How do construction obligations in an LDA, do they survive? A: No, 

they don’t. Again, the project no longer exists because the plan doesn’t exist, so requirements to 

construct the project have no – the project is frustrated.”) Id. at 34. 

Additionally, there would no longer be an ability to use eminent domain in connection 
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with the redevelopment project. (“The Court: And I assume it would impact – might impact your 

ability to use eminent domain. A: There would no longer be an ability to use eminent domain. 

The Court: Right. The Witness: That goes away when the plan goes away.”) Id. at p. 35. That 

would be particularly significant where, as here, all three phases reflected in the LDA require 

additional site assemblage. 

Attorney Goldberg’s opinions are consistent with the language of the LDA at issue. 

Sections 2.2 and 2.3 of the LDA provide that the obligations of the Phase II and Phase III 

Redeveloper with respect to Improvements are conditioned upon the existence of the Project Site 

and Redevelopment Area contemplated by the 2004 Redevelopment Plan, as well as the 2004 

Redevelopment Plan itself (Phases II and II Improvements “shall be developed and constructed 

in accordance with the Conceptual Master Site Plan, the Redevelopment Plan and the Plan 

Requirements.”) Further, Section 23.4 of the LDA, encaptioned “Development in Accordance 

with the Redevelopment Plan”, requires all development under the LDA to be “in substantial 

conformance with the Redevelopment Plan and the Plan Requirements.” See also, Part II, 

Sections 301, 401 and 402, which expressly require plans for Improvements to conform to the 

2004 Redevelopment Plan. 

As such, when the RDA re-approved and extended the 2004 Redevelopment Plan for 18 

months, until June 13, 2018, albeit mistakenly, that act was a modification of the Plan under 8-

136 and set a new expiration date for the Redevelopment Plan that was inconsistent with the 

expiration date of the LDA. In or about June 2018, as the new expiration date approached, the 

RDA simply could have re-extended the expiration date to coincide with the expiration of the 

LDA, or selected another date, but it mistakenly failed to do so.5 

 
5 The Milligan Defendants incorporate all the arguments and evidence set forth in their 
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The Milligan Defendants have therefore demonstrated that they are entitled to the 

injunctive relief sought on the basis that there are pending claims that the expiration of the 2004 

Redevelopment Plan renders the LDA void and/or otherwise unenforceable. Initially, the 

Milligan Defendants have demonstrated a likelihood of success on the merits in connection with 

their declaratory judgment claim. As a matter of Connecticut law, to demonstrate a likelihood of 

success for purposes of a temporary injunction application, the moving party need only show “a 

reasonable degree of probability of success.” Griffin Hosp., 196 Conn. at 457-58. The Milligan 

Defendants have done so, and as a result the first element for demonstrating injunctive relief has 

been satisfied.  

The Milligan Defendants further meet the second element for a temporary injunction; 

they face immediate and irreparable harm absent an injunction, as, once the LDA Amendment is 

approved, signed, and/or implemented, the proverbial horse will have left the barn, 

compromising their Motion for Summary Judgment and counterclaims. The entirety of Plaintiffs’ 

lawsuit against the Milligan Defendants is predicated on the proposition that the Milligan 

Defendants, despite not achieving “approved redeveloper” status under the LDA, are nonetheless 

bound by the terms of the LDA and are further required to perform under the same. Further, 

since the public parties also seek to unwind the transfers, and seek specific performance against 

ILSR as a signatory and party to the LDA, material changes to Phase I redevelopment, 

particularly the proposed gutting of the City’s infrastructure obligations, has material 

consequences on all Defendants relative to their ability to perform any obligations under Phases 

II and III of the LDA.  

As alleged in the Complaint, the LDA purportedly reflects a “complex and 

 
Summary Judgment Motion as if fully set forth herein  
 



17 
 

comprehensive integrated land development plan”.  That is, although it is a phased project, it is 

not three separate projects. Absent an order from the Court enjoining the Plaintiffs in the manner 

requested in the Milligan Defendants’ Application for Preliminary Injunctive Relief, the LDA 

will be unilaterally amended to affect Phase I construction in a manner that will cause immediate 

and irreparable harm to the parties responsible for Phase II and Phase III construction, and will 

undermine the Milligan Defendants’ pending lawful challenges to the validity and enforceability 

of the LDA.   

Finally, the balance of the equities favors the Milligan Defendants’ requested injunctive 

relief. In the absence of the injunctive relief sought, the Plaintiffs will continue to materially 

affect the terms of the LDA in a manner that is adverse to the Milligan Defendants and ILSR, all 

while the legitimacy of the LDA is currently being contested by the Milligan Defendants in this 

lawsuit by virtue of their pending Motion for Summary Judgment and Counterclaims for 

declaratory and permanent injunctive relief. Conversely, the Plaintiffs will not be unduly 

prejudiced or adversely impacted by the Milligan Defendants’ requested relief, which merely 

preserves the status quo pending this Court’s determination of the Milligan Defendants’ claims. 

Further, the Plaintiffs are free to enter into a new agreement with any Redeveloper of their 

choosing as it pertains to the Phase I property, providing the Plaintiffs with total control and 

ability to move forward with the JHM Proposal should they wish to do so.  

As a result of the foregoing, the Milligan Defendants’ Application for the issuance of an 

ex-parte preliminary injunction enjoining the Plaintiffs from voting to approve or executing a 

Second Amendment to the LDA should be granted.  

2. The LDA is Unenforceable Because the 2004 Redevelopment Plan was 
Replaced by the 2019 Redevelopment Plan  

Additionally, and as set forth in the pending Motion for Summary Judgment and 
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Counterclaims, the Milligan Defendants are entitled to the preliminary injunctive relief sought 

herein on the basis that the 2004 Redevelopment Plan has been replaced by, not amended with, 

the 2019 Redevelopment Plan, therefore rendering the LDA unenforceable as a matter of law. 

The 2019 Redevelopment Plan was enacted consistent with Conn. Gen. Stat. § 8-127, 

which was promulgated to regulate the preparation and approval of new redevelopment plans. 

The statute sets forth all requirements for the preparation of a plan by the planning agency, as 

well as the specific findings required of a redevelopment agency to approve a new 

redevelopment plan following public hearing.  

Conn. Gen. Stat. §8-136, on the other hand, was promulgated by the legislature to 

regulate the modification of existing redevelopment plans. In this case, as argued in the 

Summary Judgment Motion and Counterclaims, there is no doubt but that the 2019 

Redevelopment Plan was prepared and approved consistent with the requirements of 8-127, as a 

new plan, not under 8-136 as a modification of the 2004 Redevelopment Plan, thereby rendering 

the LDA unenforceable.  

The minutes of the Planning Committee, the Common Council and the Redevelopment 

Agency all reflect the approval of a new development plan, the “Wall Street-West Avenue 

Redevelopment Plan”. Conversely, nothing in the minutes of the Panning Committee, the 

Common Council, or the RDA, or in Ms. Strauss’ Memoranda, reflects that the Wall Street-

West Avenue Redevelopment Plan is an amendment to or modification of the 2004 Wall Street 

Redevelopment Plan under Conn. Gen. Stat. §8-136. §-8-136 is never mentioned once in any 

of the agendas, minutes or memoranda relating to the approval of the 2019 Redevelopment 

Plan. As such, while the RDA may have initially planned to simply amend the 2004 

Redevelopment Plan, at some point in time during the process, the RDA transitioned to 



19 
 

preparing a new stand-alone plan replacing the 2004 Redevelopment Plan. 

Further, the public parties did not specifically incorporate the 2004 Redevelopment 

Plan into the 2019 Redevelopment Plan (as they did in 2007), nor did they incorporate or even 

reference the LDA in the 2019 Redevelopment Plan. S ee Strauss testimony, at p. 155 (“Q: And 

is there any reference to – is there any reference to the LDA at all [in the 2019 Redevelopment 

Plan]? A: In this plan? Q: Yeah. A: No. Q: Does it incorporate the LDA by reference in the 

new plan? A: No. Q: Does it reference POKO, or Citibank, or Municipal Holdings, or any 

redeveloper in connection with the redevelopment of parcel 2-A under the LDA? A: No…”). If 

the public parties wished to incorporate the Project and the LDA into the 2019 Redevelopment 

Plan, it would have been easy to add that single sentence into the 2019 Redevelopment Plan … 

they chose not to. 

Further underscoring the proposition that the construction obligations under the LDA 

were not intended to be incorporated into the 2019 Redevelopment Plan are the agendas, 

minutes, and memoranda relating to the preparation, roll out, and approval of the 2019 Plan, 

none of which, at any point, specifically, generally or by implication, reference the 

continuation of any construction obligations under the LDA, or the incorporation of the 2004 

Redevelopment Plan or the LDA itself into the 2019 Plan. This was confirmed by the 

testimony of Sheehan and Strauss. (“The Court: Was there any memo or any resolution or any 

minutes that reflect the Agency’s consideration of LDA issues in connection with the 2019 

Plan? A: I cannot recall that off the top of my head.” Sheehan, at p. 58; “Q: Was there any 

discussion at that meeting relating to what is going to what is going to happen, whether or not 

any projects from the old plan, such as the Wall Street development, was going to be included 

in the new plan? A: I would have to read the minutes again, but I don’t see that specific project 
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coming up, no.” Strauss, at p. 142.) Moreover, there are substantial material differences 

between the two plans which further demonstrate that the 2019 Redevelopment Plan is a 

brand-new stand-alone redevelopment plan, not one which updates and incorporates the 2004 

Redevelopment Plan.  

Accordingly, and for the reasons set forth in Section A supra, the Milligan Defendants 

have demonstrated: i) they are likely to prevail on the merits of their claim; ii) they face 

immediate and irreparable harm absent an injunction; and iii) the harm they face without the 

injunction is greater than the harm an injunction would do to the Plaintiffs. As a result of the 

foregoing, the Milligan Defendants’ Application for the issuance of an ex-parte preliminary 

injunction enjoining the Plaintiffs from voting to approve or executing a Second Amendment 

to the LDA should be granted. 

B. Even if Enforceable, the Plaintiffs Cannot Unilaterally Amend the LDA, 
and an Injunction is Appropriate 

 
Even assuming that the LDA is enforceable, the Plaintiffs are unable to amend the same 

without the prior written consent of ILSR and/or the Milligan Defendants. Notably, Section 27.6 

of the LDA provides in its entirety as follows, “This Agreement may be amended only by a 

written document, duly executed by the parties hereto, evidencing the mutual agreement of the 

parties hereto to such amendment.” This provision of the LDA is unambiguous, and it is well-

settled law that unambiguous contract provisions are to be given their plain meaning and are not 

subject to interpretation or construction. Collins v. Sears, Roebuck & Co., 164 Conn. 369, 373-

74, 321 A.2d 444 (1973); 17 Am. Jur.2d, Contracts, s 241.  

As set forth in greater detail supra, the Plaintiffs are currently trying to circumvent the 

plain and unambiguous language of the LDA by authorizing the Mayor of the City of Norwalk to 

execute the Amendment to the LDA without the prior written consent of either ILSR or the 
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Milligan Defendants. The public parties appear to be stating that, notwithstanding the 

unambiguous language in the LDA relative to amending the LDA, the Milligan Defendants need 

not be parties to any amendment since they are not signatories to the LDA, and ILSR need not be 

a party to any amendment since they currently do not own the Subject Properties; yet both sets of 

Defendants must still comply with all construction obligations in Phases II and III of the LDA 

regardless of what changes are made to Phase I. Again, this proverbial horse should not be 

permitted to leave the barn, and a preliminary injunction should issue.  

1. The LDA Cannot be Amended Without ILSR’s Consent 

There can be no question that ILSR, as Poko’s assignee, is a party to the LDA and 

entitled to the protections of the same. The rule requiring courts to consider the intentions of the 

parties in construing a contract is well settled. Lar–Rob Bus Corp. v. Fairfield, 170 Conn. 397, 

406–407, 365 A.2d 1086 (1976) (“[a] contract is to be construed according to what may be 

assumed to have been the understanding and intention of the parties”); Amalgamated Assn. v. 

Connecticut Co., 142 Conn. 186, 192, 112 A.2d 501 (1955) (“[i]n interpreting any contract we 

must seek the intent of the parties expressed therein”); Davis v. Davis, 119 Conn. 194, 201, 175 

A. 574 (1934) (“[i]t is an accepted principle that where two parties go through the form of 

entering into a contract, both understanding that there is no intent thereby to incur legal 

obligations, no contract is in fact created”). This rule allows parties to enter into contractual 

arrangements with the confidence that they subsequently will not find themselves legally bound 

to unknown or unanticipated obligations. (Citations omitted.) Grigerik v. Sharpe, 247 Conn. 293, 

311 (1998). 

It is a uniform principle of American contract law that an existing written agreement 

cannot be modified without the prior consent of the parties. See e.g. Utley v. Donaldson, 94 U.S. 
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29, 39, 24 L. Ed. 54 (1876) (holding there can be no contract or modification thereof without the 

mutual assent of the parties); Whiteside v. United States, 93 U.S. 247, 23 L. Ed. 882 (1876) 

(holding two minds are required to make a contract or to change its terms and conditions after it 

is executed);  Lasprogato v. Lasprogato, 127 Conn. 510, 513, 18 A.2d 353, 355 (Conn. 1941) (a 

contract is not subject to modification by the Court without the consent of the parties); Hess v. 

Dumouchel Paper Co., 154 Conn. 343, 347, 225 A.2d 797, 799–800 (1966) (“The parties may 

validly agree to substitute or materially change a contract, but, as required in originally making 

it, mutual assent to its meaning and conditions is necessary. They must assent to the same thing 

in the same sense . . . if they are to vary the contract in any way after it has been executed.” 

(internal citations omitted); W. Haven Sound Dev. Corp. v. W. Haven, 201 Conn. 305, 307, 514 

A.2d 734, 736 (1986) (“The parties to the contract expressly agreed that there could be no 

modification of the plan affecting the rights of the redevelopers without their consent.”);United 

States Tr. Co. v. Hodgson, 30 Misc. 84, 86–87, 61 N.Y.S. 868, 869 (App. Term 1899)( “The 

offer and acceptance constituted a contract which the court could not set aside on motion. It was 

equally powerless to order or frame an amendment that would operate to change the contract 

without the consent of both parties.” (citation omitted); Dumolo v. Dumolo, No. 17-CV-

7294(KAM)(CLP), 2019 WL 1367751, at *4 (E.D.N.Y. Mar. 26, 2019) (“Under New York law, 

a contract cannot be modified or altered without the consent of all the parties thereto.”); Plaza 

Realty Inv'rs v. Bailey, 484 F. Supp. 335, 352–53 (S.D.N.Y. 1979) (“To a contract, concurrence 

of minds is essential, and no substitution of an amended contract can be made without showing 

that the parties concurred in the amended contract.”); Nhung Le Phan v. L. Warner Companies, 

Inc., No. CIV. 11-0027 RBK/KMW, 2011 WL 6303355, at *4 (D.N.J. Dec. 14, 2011) 

(“Defendant cites no law to support the proposition that the ‘Subject to Modification’ clause of 
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the Agreement would categorically allow for unilateral contract modification without Plaintiff's 

approval. In fact, Maryland law points in the opposite direction: ‘A meeting of the minds is 

required not only to make a contract, but also to abrogate or modify it after it has been made.’” 

(internal citations omitted)); City of Salem v. Salem Heights Apartments Co., No. 00-CV-00165, 

2001 WL 1562418, at *9 (Mass. Housing Ct. Nov. 30, 2001) (“However, because the 

amendments were enacted and took effect after the date of delivery of the contract, by the 

express agreed upon terms of the contract, the amendments do not affect the project which the 

owner-developers agreed to carry out, manage, and maintain in accordance with Chapter 121A 

‘as [then] in effect.’”); Diverse Elements, Inc. v. Ecommerce, Inc., 5 F. Supp. 3d 1378, 1381 

(S.D. Fla. 2014) (“Usually, parties must agree to modifications of contracts and support the 

modification with additional consideration. Parties can, however, provide for modification in the 

contract and subsequently modify the contract with no new and independent consideration. This 

principle does not, however, allow parties to reserve the unfettered right to amend contracts 

without notice and at any unspecified time.” (internal citations omitted)). 

The issue in this case is simple; the LDA itself provides that the LDA “may be amended 

only by a written document, duly executed by the parties hereto, evidencing the mutual 

agreement of the parties hereto to such amendment”. (Emphasis added). The Plaintiffs’ attempt 

to willfully ignore this binding contractual provision is particularly alarming in light of the 

Plaintiffs’ contemporaneous claim and demand that this Court void the property transfers from 

ILSR to Wall Street and then order that ILSR specifically perform its Phases II and III 

construction obligations under the LDA.  

That a preliminary injunction should issue is further underscored by the Plaintiffs’ 

proposed gutting of Phase I infrastructure requirements in the proposed Amendment, which were 
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to support the residential, retail and public parking requirements of Phases II and III. Under the 

LDA, New Street One was to provide proper access to the residential and retail requirements of 

Phases II and III. That infrastructure has been eliminated in the JHM Proposal, as has all City 

infrastructure requirements under the LDA, including sewer, water and other utilities. Further, 

the proposed amendment eliminates the requirement for any public parking spaces in Phase I, 

which requirements were to support the retail and restaurants for all three phases. Again, the 

public parties are treating the three phases of the LDA as three separate contracts, when, in fact, 

according to its own terms, it is a single integrated contract that is simply performed in three 

phases. Under these circumstances, a preliminary injunction preventing the improper amendment 

is warranted.  

As a result of the foregoing, and for the reasons set forth in Section A supra, the Milligan 

Defendants’ Application for the issuance of an ex-parte preliminary injunction enjoining the 

Plaintiffs from voting to approve or executing a Second Amendment to the LDA should be 

granted.  

2. The LDA Cannot be Amended Without the Milligan Defendants’ Consent 

While the Milligan Defendants are not parties to the LDA itself, the Plaintiffs nonetheless 

seek to enforce the LDA against them under the theory that, as an encumbrance on the Norwalk 

Land Records, any “non-approved redeveloper” must undertake to perform all of the obligations 

under the same. More specifically, Plaintiffs allege: “By virtue of being recorded on the Norwalk 

Land Records, the LDA constitutes an encumbrance upon the Project Site parcels, subjecting any 

subsequent person(s) acquiring an interest in the Project Site, or any portion thereof, to the terms 

and conditions of the LDA.” Pls.’ Amend. Compl. at ¶ 32. Plaintiffs further allege: “Section 

13.2(D) of the LDA provides that the fact that any transferee or other successor in interest of the 
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Project Site has not assumed the obligations of the Redeveloper under the LDA, for whatever 

reason, will not relieve that transferee or successor in interest of the obligations, conditions, or 

restrictions of the LDA and will not alter the Agency’s rights or remedies or controls with 

respect to the Project Site under the LDA.” Id. ¶ 48. Plaintiffs further claim that the Amended 

LRA constitutes an encumbrance upon the Project Site subjecting any subsequent person(s) 

acquiring an interest in the Project Site, or any portion thereof, to the terms and conditions of the 

Amended LRA. Id. ¶ 69. 

 As noted by this Honorable Court in its Memorandum of Decision on the Milligan 

Defendants’ Motion to Strike [Entry No. 181.03], Plaintiffs’ claims as aforestated exist by 

operation of law, outside any privity between the parties in this case. Stated differently, while the 

Plaintiffs may not be seeking relief against the Milligan Defendants under a breach of the LDA 

per-se, they are nonetheless seeking to enforce the LDA against the Milligan Defendants under 

equitable principles. As such, the same factual arguments previously made in connection with 

ILSR’s signatory rights also apply to the Milligan Defendants.  

Connecticut courts have held that where a party has accepted benefits under a contract, or 

claims rights pursuant a contract, it is bound by the provisions of the same. See Armetta v. 

Corvo, No. X04HHDCV136046616S, 2015 WL 5315247, at *4 (Conn. Super. Ct. Aug. 11, 

2015). See also Aquarion Water Co. v. Beck Law Prods. & Forms, LLC, 98 Conn.App. 234, 239, 

907 A.2d 1274 (2006) ( “Parties are bound to the terms of a contract even though it is not signed 

if their assent is otherwise indicated”); Kuryla v. Coady, Superior Court, Judicial District of 

Ansonia–Milford at Milford, Docket No. AAN CV 12 6009961 (March 22, 2013, Hiller, J.) 

(non-signatory to contract can be compelled to arbitrate where non-signatory claims benefits 

under contract); D'Attilo v. Koskoff Koskoff & Bieder, P.C., Superior Court, Judicial District of 
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New Haven at New Haven, Docket No. CV14 6051836S (March 26, 2015, Frechette, J.) (non-

signatory can compel arbitration with signatory where issues in dispute are intertwined with 

contract containing arbitration provision); Weyher v. Harrison, No. FST–CV14–6020809S, 2014 

WL 4358375, at *4 (Conn.Super. July 23, 2014) [58 Conn. L. Rptr. 629](where a plaintiff uses a 

written agreement as the basis for a breach of contract and CUTPA claims against a non-

signatory of a contract, the plaintiff is estopped from claiming that the defendant cannot take 

advantage of an arbitration clause which is an integral part of that agreement.) 

In the present case, Plaintiffs claim that the Milligan Defendants are obligated to perform 

Phase II and III construction obligations under the LDA under non contractual principles of law. 

Insofar as the Plaintiffs claim rights under the LDA against the Milligan Defendants, equity 

demands that the Milligan Defendants have an opportunity to consent to any proposed 

amendment to the LDA insofar as any amendments to the LDA’s Phase I redevelopment, 

particularly the proposed gutting of the City’s infrastructure obligations, has material 

consequences on the Milligan Defendants relative to their ability to perform any obligations 

under Phases II and III of the LDA.  

Simply stated, Plaintiffs cannot have it both ways. They cannot both use the LDA as a 

linchpin of their liability claims against the Milligan Defendants while at the same time claiming 

that the Milligan Defendants may not avail themselves of Section 27.6 of the same.  

Accordingly, and for the reasons set forth in Section A supra, the Milligan Defendants’ 

Application for the issuance of an ex-parte preliminary injunction enjoining the Plaintiffs from 

voting to approve or executing a Second Amendment to the LDA should be granted. 
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III. CONCLUSION  

For the foregoing reasons, the Milligan Defendants respectfully request that their 

Application to enjoin the Plaintiffs from voting to approve or executing a Second Amendment to 

the Land Disposition Agreement be granted.  
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