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PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THE 
MOTION TO DISMISS THE MILLIGAN DEFENDANTS’  

COUNTERCLAIMS AND APPLICATION FOR A TEMPORARY INJUNCTION  
FOR LACK OF SUBJECT MATTER JURISDICTION 

 Pursuant to Connecticut Practice Book § 10-30, plaintiffs, the Redevelopment Agency of 

the City of Norwalk (the “Agency”) and the City of Norwalk (the “City”) (the “Plaintiffs”), 

move to dismiss the counterclaims and ex parte temporary injunction application of defendants, 

Jason Milligan, Milligan Real Estate LLC, Komi Ventures, LLC, and Wall Street Opportunity 

Fund, LLC (the “Milligan Defendants”), for lack of subject matter jurisdiction. 

I. INTRODUCTION 

 The Milligan Defendants ask this Court to enjoin the Common Council of the City of 

Norwalk (“Council”), ex parte, from voting on whether to pass an amendment to an agreement to 

which the Milligan Defendants are not parties.  The Milligan Defendants also seek a declaratory 

judgment invalidating this agreement and injunctive relief enjoining any enforcement or 

amendment of this agreement.  None of these requests are justiciable. 

 The application for an ex parte temporary injunction makes a mockery of the doctrines of 

ripeness, cognizability, and standing.  The Milligan Defendants ask this Court to prevent the 

Council, a government body, from exercising its legislative obligation to vote on a municipal 

redevelopment agreement to revitalize a critical area of the City.  Meanwhile, if the Council 

voted against the amendment, the entire dispute over the injunction would be rendered moot.  
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Even if the amendment passed, the amendment could not take effect, as a practical matter, until 

the City’s Zoning Commission voted in favor of a modified site plan.  Even then, the Milligan 

Defendants could try to appeal the approval of the modified site plan.  In other words, the 

Milligan Defendants’ application is potentially three steps removed from a ripe controversy.  As 

if that were not enough to make dismissal appropriate, the Milligan Defendants ask this Court to 

enjoin the amendment without an underlying legal cause of action that would support such an 

injunction.  In other words, the Milligan Defendants’ request for an injunction is not cognizable 

because it is not attached to any independent cause of action.  Finally, the Milligan Defendants 

lack standing to bring this action because they are not parties to the agreement in question and 

are not beneficiaries.  Even if the Milligan Defendants had some interest in the agreement (which 

would run directly counter to the position they have advocated in this litigation), it would be 

related to an entirely separate phase of the redevelopment project.  Therefore, the Milligan 

Defendants lack standing. 

 The Milligan Defendants’ declaratory judgment counterclaim fares better only by 

comparison, yet still fails.  As the Milligan Defendants have repeatedly asserted in prior filings 

with this Court, a declaratory judgment action must be grounded in an independent cause of 

action.  A declaratory action cannot stand on its own.  Yet, the Milligan Defendants’ declaratory 

judgment action seeks to invalidate a contract in the abstract without any underlying claim of 

relief.  Furthermore, the Milligan Defendants are without standing to seek a declaratory 

judgment on an agreement to which they are neither parties nor beneficiaries.  The declaratory 

judgment claim is also, therefore, nonjusticiable. 

 On a final note, the Milligan Defendants’ injunctive relief counterclaim fails for the same 

three reasons as their temporary injunction application.  First, the counterclaim is not ripe 

because no party seeks relief from the Milligan Defendants under the agreement that the Milligan 

Defendants seek to enjoin.  Second, the counterclaim seeks injunctive relief devoid of any 

cognizable legal cause of action.  Third, the Milligan Defendants do not have standing to 

challenge an agreement to which they are neither parties nor intended beneficiaries. 
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 The Milligan Defendants are accusing the City, the Agency, and the Council, all of which 

are engaged in thoughtful redevelopment, with attempting to manipulate the status quo 

surrounding a pending proceeding.  Yet in so doing, the Milligan Defendants have not bothered 

to conduct a basic jurisdictional inquiry into the viability of their claims.  This Court should 

grant Plaintiffs’ motion to dismiss. 

II. STATEMENT OF FACTS1 

 In 2004, the Agency prepared a redevelopment plan entitled “Wall Street Redevelopment 

Plan” (the “Redevelopment Plan” or “2004 Plan”) in order to redevelop land in downtown 

Norwalk to improve substandard, deteriorated, and/or blighted conditions.  See Pls.’ Am. 

Compl. ¶¶ 9-15.  In 2007, the Agency executed a Land Disposition and Development Agreement 

(“LDA”) with POKO-IWSR Developers, LLC (“POKO”), known as “Redeveloper” under the 

LDA, and the City of Norwalk (“City”) toward this end, which divided the redevelopment into 

Phase I, Phase II, and Phase III.  See id. ¶¶ 22-23.  

 Subsequently, POKO, the City, and the Agency executed a Loan Recognition Agreement 

(“LRA”) to provide financing for the LDA.  See id. ¶¶ 50-56.  In 2015, POKO, the Agency, the 

City, and various other entities entered into an agreement to amend the LRA, which, among 

other things, bifurcated POKO’s rights and obligations as Redeveloper under the LDA between 

two affiliates, IWSR Owners LLC (“IWSR”) and ILSR Owners LLC (“ILSR”).  See id. ¶¶ 57-

69.  Under Section 2, IWSR became the “Phase I Owner” and “assumes all of the Redeveloper’s 

rights and obligations under the LDA with respect to Phase I.”  See Ex. B to Milligan Def’ts’ 

Mem. Supp. Mot. Summ. J. (Amended LRA) at 5 (Feb. 8, 2019) (No. 178) (hereinafter, 

“Amended LRA”).  ILSR became the “Phase II Owner” and “assumes all of Redeveloper’s 

rights and obligations under the LDA with respect to Phase II.”  Id.  Section 4.2 of the First 

                                           
1 Given the exigent nature of the temporary injunction request and the extensive briefing in this 
case, Plaintiffs are providing an abbreviated version of the facts in this dispute, containing those 
facts pertinent to the application.  For a more fulsome recitation of the facts, Plaintiffs direct this 
Court to Plaintiffs’ objection to the Milligan Defendants’ motion for summary judgment.  See 
Pls.’ Obj. to Milligan Def’ts’ Mot. Summ. J. at 3-7 (June 26, 2020) (No. 308). 
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Amendment to the LRA is particularly noteworthy, as it severs rights, obligations, and defaults 

under Phase I from rights, obligations, and defaults under Phase II: 
 
The parties hereto acknowledge that the LDA Property will be developed in 
Phases and that it is possible that individual Phases will be financed by different 
lenders.  Notwithstanding anything in the LDA to the contrary, the scope and 
nature of notice and cure rights in favor of Lenders and the scope of the rights 
and obligations of the Lenders with respect to Development Covenants, as set 
forth in the LDA, that may become applicable to Lenders or its successors and 
assigns if Lenders or Post Foreclosure Transferee (as defined below) becomes 
owner of all or a portion of the LDA Property will be subject to the 
Development Covenants only to the extent such covenants apply to that Lender's 
or Post Foreclosure Transferee's Phase of the development).  Events of default 
under the LDA solely relating to one Phase of the development and the 
portion of the LDA Property related to that Phase shall not trigger an event 
of default under the LDA with respect to any other Phase of the 
development or with respect to the LDA Property relating to such other 
Phase.  

Id. at 6 (Emphasis added). 

 On May 31, 2018, ILSR entered into a Purchase and Sale Agreement (“P&S 

Agreement”) with Wall St. for the relevant properties without the required consent of the Agency 

(per Section 19.3(A) of the LDA) and transferred the properties to Wall St., which was and is 

controlled by Defendant Jason Milligan.  See Pls.’ Am. Compl. ¶ 80.  Subsequently, Plaintiffs 

sued the Milligan Defendants and others for their roles in this illicit transfer.  See generally id. 

 On July 8, 2020, after this Court denied the Milligan Defendants’ motion to strike 

Plaintiffs’ complaint, the Milligan Defendants filed an answer, special defenses, and two 

counterclaims.  See generally Milligan Def’ts’ Answer, Special Defenses, & Counterclaims (July 

8, 2020) (No. 318).  As to the counterclaims, the Milligan Defendants sought:  (1) a declaratory 

judgment that rendered the LDA “void, invalid, and/or otherwise unenforceable”; and (2) 

injunctive relief “prohibiting the Plaintiffs from enforcing or amending the LDA on the basis that 

the LDA is void, invalid, and/or otherwise unenforceable as a matter of law.”  Id. at 25-30. 

 The next day, the Milligan Defendants filed an application for an ex parte temporary 

injunction against Plaintiffs to prevent them “from voting to approve or executing a Second 
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Amendment” to the LDA.  See Mot. Temporary Injunction at 1 (July 9, 2020) (No. 319) 

(hereinafter “Appl.”).  According to the Milligan Defendants, the Agency had negotiated a term 

sheet with third parties to take over Phase I under the terms of the LDA.  See Mem. Supp. Mot. 

Temporary Injunction at 7-8 (July 9, 2020) (No. 319) (hereinafter “Mem.”).  The Milligan 

Defendants argued that the term sheet affected them by eliminating “public parking obligations 

for Phase I” and “New Street One” and providing “the entirety of the $4,000,000 in City 

infrastructure payments” to the Phase I Improvements, instead of allocating those infrastructure 

payments among the phases.  Id. at 9.  The Planning Committee of the Council, the Milligan 

Defendants continued, had approved the term sheet and sent it to the Council for a vote on July 

14, 2020.  Id. at 10.   Now the Milligan Defendants, through their application for temporary 

injunctive relief, seek to prohibits Plaintiffs “from voting to amend and/or executing any 

amendment” to the LDA until the resolution of their motion for summary judgment and/or the 

inclusion of the Milligan Defendants as parties to any amendment.  See Appl. at 9. 

III. LEGAL STANDARD FOR MOTION TO DISMISS 

 “A motion to dismiss properly attacks the jurisdiction of the court, essentially asserting 

that the plaintiff cannot as a matter of law and fact state a cause of action that should be heard by 

the court.”  Mendillo v. Tinley, Renehan & Dost, LLP, 329 Conn. 515, 522–23 (2018) (quoting 

Giannoni v. Comm’r of Transp., 322 Conn. 344, 349 (2016)) (ellipses omitted).  “In ruling on a 

motion to dismiss for lack of subject matter jurisdiction, the trial court must consider the 

allegations of the complaint in their most favorable light including those facts necessarily 

implied from the allegations.”  Id. (quoting Giannoni, 322 Conn. at 349) (ellipses omitted). 

 “It is axiomatic that if the court lacks subject matter jurisdiction, it is without power to 

hear the matter before it.”  Pinchbeck v. Dep't of Pub. Health, 65 Conn. App. 201, 208 (2001).  

“Therefore, the court must determine the jurisdictional issue ‘before it can move one further step 

in the cause; as any movement is necessarily the exercise of jurisdiction.’”  Id. (quoting Blakeney 

v. Comm’r of Corr., 47 Conn. App. 568, 572 (1998)). 
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IV. ARGUMENT 

 “Justiciability comprises several related doctrines,” including standing and ripeness, 

which “implicate a court's subject matter jurisdiction and its competency to adjudicate a 

particular matter.”  Janulawicz v. Comm'r of Corr., 310 Conn. 265, 271 (2013) (quoting 

Chapman Lumber, Inc. v. Tager, 288 Conn. 69, 86 (2008)).  “A case that is nonjusticiable must 

be dismissed for lack of subject matter jurisdiction.”  Id. (quoting Chapman Lumber, 288 Conn. 

at 86).  The counterclaims and temporary injunction application are nonjusticiable. 

A. The Milligan Defendants application for a temporary injunction is 
nonjusticiable. 

 
1. The Milligan Defendants’ application for temporary injunctive relief 
 is unripe. 

 “[R]ipeness is a sine qua non of justiciability.”  Janulawicz, 310 Conn. at 271 (quoting 

Milford Power Co., LLC v. Alstom Power, Inc., 263 Conn. 616, 624 (2003)). “[I]n determining 

whether a case is ripe, a trial court ‘must be satisfied that the case before [it] does not present a 

hypothetical injury or a claim contingent upon some event that has not and indeed may never 

transpire.”  Janulawicz, 310 Conn. at 271 (quoting Chapman Lumber, 288 Conn. at 86). 

 Repeatedly, Connecticut courts have dismissed as unripe claims contingent on future 

events that may not transpire.  See, e.g., Janulawicz, 310 Conn. at 271 (ineffective assistance of 

counsel claim based on failure to file timely petition for certification unripe where claimant 

could still seek to file late petition for certification); Milford Power Co., 263 Conn. at 624 

(contract dispute unripe without claim of entitlement thereunder); Cadle Co. v. D'Addario, 111 

Conn. App. 80, 83 (2008) (dispute over estate property unripe without probate of estate); Astoria 

Fed. Mortg. Corp. v. Matschke, 111 Conn. App. 462, 464 (2008) (dispute over validity of 

foreclosure sale based on failure to file appraisal in advance of sale date unripe because sale date 

had not yet been set). 
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 In applying the ripeness doctrine, Connecticut courts have often looked to federal 

precedent for guidance.  See, e.g., Milford Power Co., 263 Conn. at 623 (citing cases from four 

different federal appellate courts).  To that end, the U.S. Court of Appeals for the Seventh Circuit 

has explained the ripeness problem with pre-enactment challenges to government action: 
 
Although it is often appropriate to consider a pre-enforcement challenge to a law 
or policy that is either in force, or once was, the same cannot be said about a pre-
enactment challenge.  One obvious reason for that difference is that an existing 
policy or law poses a continuing threat of enforcement, and some policies are 
likely to be reinstated as soon as the pressure from litigation or a court's order is 
off, and laws too, but a proposed policy may never come into force and, even if it 
does, it could well change during the process that takes it from a possible rule to 
an actual one. 

Capeheart v. Terrell, 695 F.3d 681, 685 (7th Cir. 2012) (emphasis added, citations omitted).  

Accordingly, “[t]he general rule is that a court may not determine whether a proposed ordinance 

will be valid if passed, and the power of the court extends only to determine its validity after it 

has been enacted.”  McQuillin Mun. Corp. § 20:10 (3d ed. July 2019 update).   

 In a similar vein, the Supreme Court of Connecticut, in addressing pre-election 

challenges to ballot initiatives, made clear, “[o]rdinarily courts will not enjoin the holding of an 

initiative election even in the face of a claim that the proposal is invalid or unconstitutional.”  

Cheshire Taxpayers' Action Comm., Inc. v. Guilford, 193 Conn. 1, 6 (1984) (quoting W. Hartford 

Taxpayers Assn. v. Streeter, 190 Conn. 736, 740 (1983)).  “Judicial abstention can be justified on 

the grounds that until the results are known there can be no showing of irreparable harm,” the 

Court explained.  Id. (quoting W. Hartford Taxpayers Ass’n, 190 Conn. at 740).   

 The Milligan Defendants’ application for temporary injunctive relief neither addresses 

this jurisdictional defect nor provides any authority that would support their requested relief.  

Precedent establishes that this Court does not have jurisdiction to enjoin a municipality from 

voting on a public enactment merely because a party argues that the vote may affect its 

contractual rights.  The Council could vote to disapprove the amendment, at which point this 

purported dispute would evaporate.  Or, the Council could vote to approve the amendment, after 
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which the Zoning Commission could deny the requisite site plan approval, after which the 

dispute would evaporate.2  Or, the Council could vote to approve the amendment and the 

Commission could approve the modified site plan, but the Milligan Defendants could 

successfully challenge the site plan approval in Court.  Thus, there are still a staggering number 

of potential hurdles to be cleared before this dispute is ripe. 

 Our Supreme Court has recognized that courts may interfere with ballot initiatives “if the 

proposed legislation clearly exceeds the legislative power of the electorate,” id. at 7 (quoting W. 

Hartford Taxpayers Ass’n, 190 Conn. at 740), but the Milligan Defendants have not come close 

to meeting such a standard.  Initially, it is unclear whether such a standard even applies outside 

the context of ballot initiatives.  Regardless, nothing in the application for injunctive relief tends 

to show that the proposed amendment clearly exceeds the legislative power of the Council. 

 To reiterate:  the Milligan Defendants are even further away from a ripe dispute than the 

losing parties in Janulawicz, Milford Power Co., Cadle Co., and Astoria Fed. Mortg. Corp.  The 

Milligan Defendants’ harms are grounded in actions based on an approved amendment to the 

LDA.  Yet the Council’s vote alone will not give license for such actions.  Even after a positive 

approval, the parties would be required to obtain new site plan approval from the Planning and 

Zoning Commission before any funds could be allocated or any action could be taken upon the 

LDA Amendment.  At that point, the Milligan Defendants might have a right to challenge the 

site plan approval in Court.  In short, this dispute is miles from a ripe controversy. 
 
2. The Milligan Defendants’ application for a temporary injunction is 
 not cognizable. 

 It is a “basic proposition” that “parties are not entitled to injunctive relief from the 

courts unless some cognizable legal right has been violated or is in danger of violation by the 

parties they have sued.”  Mirabelle v. Prospect Little League, Inc., No. CV020171017S, 2002 

                                           
2 As Timothy Sheehan, former Executive Director for the Agency, testified, the site plan for 
Phase I had expired and any Phase I redeveloper “would have to go back in for site plan 
approval, to the Zoning Commission,” before they could proceed with any redevelopment 
actions.  Ex. 1 (Mar. 6, 2019 Tr. Excerpt), 12:10-13:7. 
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WL 1335988, at *3 (Conn. Super. Ct. May 22, 2002).  By way of example:  in Mirabelle, 

little-league ballplayers sought to enjoin their league from refusing to furnish them with the 

necessary waivers to play baseball on a particular team.  See id., at *1, *6.  Yet, the 

ballplayers, the Court observed, “did little more than repeat their desire to have th[e] court 

issue an order with the outcome they desire[d], without articulating a legal cause of action that 

would support entitlement to such an order.”  Id. at *3.  As a result, the Court denied the 

claim for injunctive relief because they “failed to demonstrate a likelihood of success on the 

merits of any cause of action fairly to be construed from the allegations of their complaint 

concerning the legal right asserted.”  Id., at *6. 

 Like the ballplayers in Mirabelle, the Milligan Defendants do not ground their 

application for a temporary injunction in any legal cause of action.  The Milligan Defendants 

ask this Court to interfere with a Council vote, but they provide no legal basis that would allow 

this Court to do so.  In the Application, the Milligan Defendants assert that they “have a 

substantial likelihood of success on the merits of their claims.”  Appl. at 8.  But the Milligan 

Defendants never identify “their claims” that form the legal basis for injunctive relief.  Even if 

the Milligan Defendants were correct in their assertion that LDA amendment approval would 

cause them irreparable harm, they would not have a cognizable basis for an injunction because 

they have asserted no legal right to challenge the amendment.  Accordingly, this Court should 

dismiss the application. 
 
3. The Milligan Defendants lack standing to pursue their application for 
 temporary injunctive relief. 

 “It is a basic principle of law that a plaintiff must have standing for the court to have 

jurisdiction.”  Dow & Condon, Inc. v. Brookfield Dev. Corp., 266 Conn. 572, 579, 833 A.2d 908, 

913 (2003).  “[O]ne who [is] neither a party to a contract nor a contemplated beneficiary thereof” 

does not have standing “to enforce the promises of the contract . . .”  Id. (quoting Tomlinson v. 

Bd. of Educ., 226 Conn. 704, 718 (1993)).  The Supreme Court has “emphasized that the only 
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way a contract could create a direct obligation between a promisor and a third party beneficiary 

would have to be . . . because the parties to the contract so intended.”  Id. 

 The Milligan Defendants are neither parties to the LDA nor contemplated beneficiaries of 

the LDA.  If anything, the Milligan Defendants are interlopers who sought to circumvent the 

express terms of the LDA.  Therefore, they cannot sue to enjoin the amendment of the LDA. 

 The Milligan Defendants wrongly claim that they are entitled to seek the injunction of the 

amendment of the LDA because Plaintiffs are attempting to enforce the terms of the LDA 

against the Milligan Defendants.  As an initial matter, it is worth pointing out that the Milligan 

Defendants can thus, by their own admission, only be potentially aggrieved if Plaintiffs have 

bound them to the terms of the LDA.  So, an injunction should not issue unless this Court 

determines that the Milligan Defendants are bound by the LDA.   

 But even if the Milligan Defendants were equitably bound by the terms of the LDA, it 

would not follow that they have the specific right to block an amendment solely related to Phase 

I of the LDA.  Any interests held by the Milligan Defendants would be derivative of ILSR, and 

ILSR’s interests were limited to Phases II and III.  Again:  the First Amendment to the LRA 

bifurcated POKO’s rights and obligations as Redeveloper under the LDA between two affiliates, 

IWSR and ILSR.  Under Section 2 of the First Amendment to the LRA, ILSR became the “Phase 

II Owner” and only “assume[d] all of Redeveloper’s rights and obligations under the LDA with 

respect to Phase II.”  (Emphasis added.)  Likewise, Section 4.2 of the First Amendment to the 

LRA severed the rights, obligations, and defaults under Phase I from rights, obligations, and 

defaults under Phase II.  Therefore, even if the Milligan Defendants had all of the rights and 

obligations of ILSR under the LDA, they would not have standing to seek an injunction of this 

proposed amendment to the LDA because it relates solely to Phase I, and ILSR gave up any 

rights related to Phase I in the First Amendment to the LRA. 

 In sum, the Milligan Defendants lack standing to enjoin the proposed amendment for two 

distinct reasons.  First, they have no rights under the LDA.  Second, even if they have rights 
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under the LDA (which would mean, by extension, that the LDA is valid and enforceable), those 

rights are limited to Phase II under the express terms of the First Amendment to the LRA. 
  
 B. The Milligan Defendants’ declaratory judgment counterclaim is   
  nonjusticiable. 
 
  1. The counterclaim does not rest on an independent, cognizable claim. 

 As the Milligan Defendants are well aware, “[a] declaratory judgment action is not . . . a 

procedural panacea for use on all occasions but rather, is limited to solving judiciable 

controversies.”  Milligan Def’ts’ Mem. Supp. Mot. Strike at 33 (Feb. 8, 2019) (No. 182) (quoting 

Milford Power Co., 263 Conn. at 625).  “[D]eclaratory relief is a mere procedural device by 

which various types of substantive claims may be vindicated.”  Caminis v. Troy, 112 Conn. App. 

546, 559 (2009) (quoting Wilson v. Kelley, 224 Conn. 110, 116 (1992)), aff'd, 300 Conn. 297 

(2011).   

 To that end, “a declaratory judgment must rest on some cause of action that would be 

cognizable in a nondeclaratory suit.”  Milford Power, 263 Conn. at 625 (quoting Wilson, 224 

Conn. at 116).  Stated differently, “declaratory judgment statutes do not create a new cause of 

action; their purpose is to provide a more adequate and flexible remedy in cases where 

jurisdiction already exists.”  Hurley Mfg. Co. v. Bankers Life & Cas. Co., No. 0061986, 1993 

WL 465976, at *1 (Conn. Super. Ct. Nov. 1, 1993) (quoting Wilson, 224 Conn. at 116)).   

 In addition, “[a] hypothetical injury or threat is not a ripe or justiciable claim.”  Paliwoda 

v. Mathews, No. CV020398249S, 2006 WL 759791, at *3 (Conn. Super. Ct. Mar. 9, 2006) 

(quoting First Equity Dev., Inc. v. Risko, No. CV97 0162561 S, 1998 WL 294061, at *3 (Conn. 

Super. Ct. May 26, 1998)).  “In Connecticut, a cause of action accrues when a plaintiff suffers 

actionable harm,” which “occurs when the plaintiffs discovers or should discover, through the 

exercise of reasonable care, that he has been injured and that the defendant's conduct caused such 

injury.”  Hurley Mfg. Co., 1993 WL 465976, at *1.  In Hurley, for example, a manufacturer 

sought a declaratory judgment against an insurer, but admitted that it had not yet suffered any 

damages.  1993 WL 465976, at *1.  “Since the plaintiffs has not yet suffered any damages,” the 
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court observed, “the plaintiff has not yet been injured, and therefore, has not suffered actionable 

harm.”  Id.  “Thus,” the court observed, “there is not at this time an actual bona fide and 

substantial question or issue in dispute.”  Id.  “For this court to entertain a declaratory judgment 

proceeding at this point would be asking this court to render an advisory opinion and would 

create substantive rights for the plaintiff that do not yet exist,” the court concluded.  Id. 

 The Milligan Defendants’ declaratory judgment claim falls flat on both fronts.  First, the 

declaratory judgment action would not exist without Plaintiffs’ claims.  The Milligan 

Defendants’ declaratory judgment action is, in effect, a request to adjudicate the defenses to the 

Plaintiffs’ causes of action.  That is, the Milligan Defendants are asking this Court to adjudicate 

the validity of the LDA solely in order to under the Plaintiffs’ causes of actions.  The declaratory 

judgment action cannot stand on its own, and because of this, the court lacks jurisdiction to 

adjudicate the claim.  Second, the Milligan Defendants do not allege any actionable harm as a 

result of the LDA.  That they may suffer some harm in the future due to the enforcement of the 

LDA is of no moment.  Like the plaintiff in Hurley, the Milligan Defendants do not allege any 

damages to this point, so they cannot obtain declaratory relief.  Accordingly, the Milligan 

Defendants’ declaratory relief count is nonjusticiable and should be dismissed. 
 

2. The Milligan Defendants lack standing to pursue their declaratory 
 judgment action. 

 Separate from whether the Milligan Defendants’ declaratory judgment action is 

cognizable, the Milligan Defendants do not have standing to pursue it.  “It is a basic principle 

of our law that the plaintiff must have standing in order for a court to have jurisdiction to 

render a declaratory judgment.”  Pinchbeck, 65 Conn. App. at 205 (2001) (quoting 

Connecticut Ass’n of Health Care Facilities, Inc. v. Worrell, 199 Conn. 609, 613 (1986)) 

(brackets and ellipses omitted).  Because the Milligan Defendants cite no statutory basis for the 

declaratory judgment action, they must demonstrate that they are “classically aggrieved.”  See 

id.  Classical aggrievement requires, among other things, that the Milligan Defendants have “a 

specific, personal and legal interest in the subject matter of the decision, as distinguished from 
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a general interest such as is the concern of the community as a whole.”  Stefanoni v. Dep't of 

Econ. & Cmty. Dev., 142 Conn. App. 300, 306 (2013) (quoting Schwartz v. Town Planning & 

Zoning Comm’n, 168 Conn. 20, 25 (1975)).  The Milligan Defendants have no specific, 

personal, or legal interest in the LDA because they are neither parties to the LDA nor intended 

beneficiaries of the LDA.  Therefore, the declaratory judgment action is nonjusticiable. 
 
C. This Court lacks subject matter jurisdiction over the Milligan Defendants’ 
 injunctive relief counterclaim because the dispute is nonjusticiable. 

 The injunctive relief counterclaim is nonjusticiable for the same three reasons as the 

application for a temporary injunction:  (1) ripeness; (2) cognizability; and (2) standing.  The 

claim for injunctive relief is unripe because Plaintiffs are not making any claim against the 

Milligan Defendants under the LDA.  That Plaintiffs are arguing that the Milligan Defendants 

are equitably bound to follow certain provisions of the LDA (or violated other laws in 

contravening the express terms of the LDA) is irrelevant.  In Milford Power, the Supreme Court 

made clear that contract claims only become ripe following a “claim of entitlement” under the 

contract.  See 263 Conn. at 627.  Plaintiffs are not claiming entitlement to relief from the 

Milligan Defendants under the LDA, so the LDA cannot give rise to a ripe dispute.   

 In addition, the claim for injunctive relief is not cognizable because it is not grounded in 

any legal cause of action.  The Milligan Defendants claim that the Plaintiffs are “attempt[ing] to 

enforce an invalid instrument in a manner that interferes with the Milligan Defendants’ lawful 

property rights to the Subject Properties.”  Def’ts’ Answer, Special Defenses, & Counterclaims 

at 29.  Yet, “interference with property rights” is not a legal cause of action.  Until the Milligan 

Defendants identify a legal basis for injunctive relief, i.e., an actual cause of action, this Court 

has no cause to adjudicate their request for injunctive relief.  Alternatively, this Court lacks 

jurisdiction over the injunctive relief counterclaim because the Milligan Defendants do not have 

an interest in the LDA that suffices to form the basis for injunctive relief.  They are neither a 

party to the LDA nor an intended beneficiary of the LDA, so they cannot seek to enjoin its 
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enforcement.  Therefore, this Court should dismiss the Milligan Defendants’ counterclaim for 

injunctive relief. 

V. CONCLUSION 

 For all of the reasons set forth above, the Plaintiffs respectfully request that this Court 

dismiss the Milligan Defendants’ counterclaims and application for a temporary injunction.   
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THE COURT: All right. This is the continuation 

of the hearing in the case of Redevelopment Agency of 

the City of Norwalk, Et al versus ILSR Owners, Et al, 

FSTCVlB-6038249. If I may have appearances of 

the plaintiffs. 

ATTY. WILLIAMS: Good morning, Your Honor, 

Joseph Williams, Shipman and Goodwin f~r the 

Redevelopment Agency of the City of Norwalk. 

THE COURT: Good morning. 

for 

ATTY. GOMES: Good morning, Your Honor, Andrea 

Gomes, Shipman and Goodwin, also for the 

Redevelopment Agency for City of Norwalk. 

THE COURT: Good morning. 

ATTY. CALLAHAN: Good morning, Your Honor, Darin 

Callahan for the City of Norwalk. 

THE COURT: Okay. Thank you. Defendants. 

ATTY. RUBIN: Good morning, Your Honor, David 

Rubin for the Milligan defendants. 

THE COURT: Okay. Good morning, Mr. Milligan. 

MR. MILLIGAN: Good morning. 

THE COURT: All right. Let me just get this 

thing opened here. 

(Pause) 

THE COURT: Okay. So I think what we start with 

is the plaintiff's redirect of Mr. Sheehan, is that 

where we are? 

ATTY. WILLIAMS: If we're -- if we're done with 
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his cross examination. 

ATTY. RUBIN: No, we're --

THE COURT: Oh, I thought you were. 

ATTY. RUBIN: I -- no, no, no, we interrupted 

his 

THE COURT: Oh, I'm sorry --

ATTY. RUBIN: -- cross examination for --

THE COURT: -- you said you had 

ATTY. RUBIN: -- for -- for Mr. Kleppin. 

THE COURT: -- another hour. I'm sorry. Okay. 

So. All right. Mr. Sheehan, if you please. 

THE WITNESS: Good morning, Your Honor. 

THE COURT: Good morning. Mr. Sheehan, I'll 

just remind you you're still under oath. 

THE WITNESS: Yes. 

THE COURT: Okay. Mr. Rubin, please proceed. 

ATTY. RUBIN: Sure. 

2 
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T I M O T H Y SHEEHAN, after having been previously 

sworn, was examined and testified as follows: 

CONTINUED CROSS EXAMINATION BY ATTY. RUBIN: 

Q Good morning, Mr. Sheehan. 

A Good morning. 

Q The Redevelopment plan, that was approved by the 

Common Council in July of 2004, correct? 

Yes. 

3 

A 

Q 

A 

Q 

And how many years is that Redevelopment plan valid? 

The plan by state statute is valid for ten years. 

And, do you know -- Okay. And what happens after the 

expiration of the ten years? 

A 

Q 

It has to be restated by the Common Council. 

And is it restated, recertified? What's the word 

that's used? 

A It -- I don't know, specifically, but it -- it's a 

recertification of the plan by the Common Council. 

Q 

A 

Q 

A 

Was this Redevelopment plan recertified in 2014? 

It was extended by the Common Council. 

Okay. And when was it extended to? 

It was extended, I don't know the specific date off 

22 the top of my head, but we were in the midst of merging two 

23 plans together as a new plan for Wall Street and West 

24 Avenue. 

25 

26 

27 

Q 

A 

Q 

How does it get recertified? 

How does it get 

Yeah, what's the process? 
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1 proposed redevelopment area? 

2 

3 

A 

Q 

No. 

Okay. Did Norwalk create an ordinance to supplement 

4 Chapter 130, or in addition to 130, that reflects that the 

5 blight officer is the only person with -- who -- in the City 

6 of Norwalk who can issue a finding of blight as it pertains 

7 to the properties within a proposed redevelopment area? 

8 

9 

10 

11 
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26 

27 

A 

Q 

Not to my knowledge. 

Okay. 

THE COURT: Just before we move on, Mr. Sheehan, 

what is the term of the LDA? 

THE WITNESS: The -- I believe the term of the 

LDA I want to say that it's been out almost 20 

years. For some reason that's sticking in my head 

but I don't know that to be a fact. 

THE COURT: Okay. 

ATTY. WILLIAMS: I can check that, Your Honor. 

THE COURT: So you don't know if it expires at 

some point? 

THE WITNESS: I think that the -- the completion 

of the development was supposed to be for a specific 

term of time. 

THE COURT: Okay. 

ATTY. WILLIAMS: Right. 

THE COURT: I notice that Article 14 of the LDA 

is called Period of Duration of Covenant and 

(indiscernible) and Use. And that says the covenant 
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pertaining to the uses of the project property set 

forth in Sections -- Section 401 of Part 2 shall 

remain in effect from the execution date until July 

11, 2024 unless extended by the Common Council. 

THE WITNESS: I think that's accurate. 

THE COURT: Okay. All right. It says this 

covenant shall be a covenant running with the land 

and it shall be binding upon the redeveloper and 

affiliates of the redeveloper and their successors 

and -- Excuse me, gentlemen 

ATTY. RUBIN: Yeah. 

THE COURT: Please listen. 

11 

It should be binding upon the redeveloper and 

affiliates of the redeveloper and their successors 

and assigns. This covenant shall be included in any 

fee lease or other instrument transferring any -- any 

interest in the project (inaudible) property, right? 

THE WITNESS: Yes. 

THE COURT: So that's there till 2024. 

THE WITNESS: Yes. 

THE COURT: Okay. I'm sorry, go ahead if you 

want. 

BY ATTY. RUBIN: 

Q If the -- if the Redevelopment plan is expired, do 

25 you believe that you can enforce the LDA to affect the 

26 Redevelopment plan? 

27 A Yes. 
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Q 

A 

Q 

A 

And why? 

Because the Redevelopment -- well -

They're independent? 

The -- the LDA is independent of the Redevelopment 

12 

plan, as a I stated just previously, we're advancing a whole 

new Redevelopment plan. 

Q Can you reconcile for me how you enforce a brand new 

Redevelopment plan with -- No, let me -- I'll withdraw that, 

I'll get back to that. 

You've testified over the course of several days, and 

you've referenced an approved site plan in connection with 

Phase I, is that fair? 

A 

Q 

Yes. 

Do you believe that the site plan for Phase I is 

currently active? 

A 

Q 

A 

Q 

In terms of its approval? 

Yes. 

No. 

Okay. So when you say an approved site plan, what 

are you referring to? 

A 

Q 

A 

It was approved by Zoning at one point to advance. 

And do you know the current state of that site plan? 

I believe because there's been no activity on the 

site that the Building Department has revoked those 

approvals. 

Q So is it your understanding that the site plan has 

expired? 
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Correct. 1 

2 

A 

Q And -- and if the site plan has expired, and you are 

3 dealing with -- what is your understanding about what will 

4 have to happen next relative to -- in order to move the 

5 project on Phase I forward as it pertains to the site plan? 

6 

7 
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A As it pertains -- oh, they would have to go back in 

for site plan approval, to the Zoning Commission. 

Q And that would include public hearings? 

A 

Q 

That would be up to the Zoning Commission. 

Okay. And if there is -- you're currently 

negotiating with Citibank and JHM in connection with 

developing Phase I, right? 

A 

Q 

We're in mediation. 

You've had discussions for three years. Proposals 

have been provided and -- proposals have been provided. 

A We've had discussions about what the project could 

be, yes. 

Q 

A 

Q 

City 

A 

Q 

A 

Proposals have been provided, correct? 

Yes. 

Okay. And responses have been provided by the 

Yes. 

-- and the Agency, correct? 

Yes. 

25 Q And how do you reconcile -- you've testified about 

26 the two options that would be available under these 

27 circumstances with respect to Citibank in terms -- and JHM 
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