
Background Information 

The City litigation strategy has gone on for 4.5 years without the results the legal team 
suggested would happen “soon”. The remedy sought by the City is far-fetched and highly 
unlikely to be achieved.  

For the last 18 months, the City and Agency have been chasing the widow of the Estate of 
Kenneth Olson for money only to recently learn that the statute of limitations had run against 
any claims against the Estate. 

The City and Agency have appealed that decision, which insures lengthy additional litigation 
and expense before the actual trial with Milligan can begin. 

These recent developments with the widow’s legal victory and appeal by the City has put the 
potential end of litigation far into the future. 

All litigation carries uncertainty. Settlement provides certainty. 

In 2020, the City, Redevelopment Agency, and JHM Group unilaterally amended contracts and 
land agreements (LDA) without the consent of all parties to those agreements or affected by 
the modified agreement that includes the development of the Garden Cinema (2020 
Amendment) 

POKO Phases II & III are no longer practically or economically feasible. 

Former Agency Executive Director Tim Sheehan testified that the 2020 amendment materially 
& adversely affects the feasibility of the POKO project: 

• It steers 100% of the 4.4 million dollars of City infrastructure money previously 
designated for all three phases of development, to an entirely new “Phase I” 
development 

• It eliminates infrastructure projects regarding ingress and egress and traffic 
configurations and signalizations, including New Street 1, the Academy Street Extension, 
and the Wall Street/West Avenue Island.  

• It cancels the abandonment of a portion of Isaacs Street which is essential to construct 
Phase II & III.  

Mr. Sheehan further testified that the use of eminent domain is needed to assemble the 
required properties for phases II and III. (A highlighted copy of Mr. Sheehan’s testimony relating 
to these issues is attached) 

The public parties most adamantly informed the public that they would not seek eminent 
domain and there were no planned takings in conjunction with the 2019 Redevelopment Plan. 
(Highlighted relevant meeting minutes attached)  



Prominent properties like the new laundromat, grocery Store, Audiotronics/Factory 
Underground and 11 & 13 Leonard Street would need to be taken to complete Phases II & III. A 
private developer assembled 9, 11 & 13 Leonard Street. The City and Agency approved an 5 
story mixed use project on 9, 11 & 13 Leonard Street that is unrelated to the POKO project that 
includes retail & 26 apartments, The construction of this project makes Phases II & III 
impossible. Construction of this project is well underway at this very moment. 

While there may be a variety of remedies that could be pursued in the event of an unpermitted 
transfer of property as defined by the LDA, page 84 of the LDA lists 4 specific remedies that may 
be pursued by the City and Redevelopment Agency in the event the Redeveloper (POKO) 
transfers properties to an unpermitted transferee like Milligan: 

• “(i) re-entry into the Leonard Street Parking Lot 
• (ii) a claim for specific performance 
• (iii) a claim for monetary damages, and/or  
• (iv) termination of the Land Disposition Agreement.” 

(Highlighted relevant page of the LDA attached) 

Pages 2, 6 & 8 of the Loan Recognition Agreement Amendment “LRA-A” detail the Right Of Re-
entry for the Leonard Street parking Lot. At the time, the public parties negotiated a strike price 
to ReEnter the parking lot of $2,990,060.40 plus “Project Costs”, which is an amount similar to 
Milligan’s Total Cost for the parking lot.  

Page 8 of the LRA-A explains that if the Right of Re-Entry is exercised then the remainder of the 
project is basically over & the other parcels are not subject to any of the land agreements. (A 
highlighted copy of the relevant provisions of the LRA-A are attached) 

Notably, the LDA does not mention the voiding of an unpermitted transfer as a remedy for 
default. However, in the pending litigation, the City and Redevelopment Agency are seeking 
that the transfer of properties from POKO to Milligan be voided and that the properties revert 
to POKO ownership. This objective is absurd because there is nothing left of POKO. POKO and 
its related entities and managers are insolvent, and the main principal is deceased. 

This result is also highly unlikely, based on the binding Connecticut Appellate Court authority of 
Rumbin v. Utica Mut. Ins. Co., 254 Conn. 259, 276, 757 A.2d 526, 535 (2000), where the 
Appellate Court held that an assignment is valid and not subject to reversal absent express 
contractual language limiting the power to assign or void the assignment in the first instance. (A 
highlighted copy of that case law is attached) 

I care deeply about the Wall Street neighborhood and want to help it move forward. 

I recognize that you all also care deeply about the City want to see the Wall Street area  
improved. 



The City Parking, Transportation & Mobility Department have been working on major plans to 
improve the Wall Street area. 

The residents and business owners of Wall Street want to move on from the negative influence 
of POKO; so, should the City and Redevelopment Agency. 

The lawsuit has been going on for 4.5 years. There is no end in sight, especially given Widow 
Olson’s recent legal victory. The litigation is expensive, time consuming and unhealthy and it is 
not helping Wall Street move forward. 

The offer on the next page is fair to all parties, and it would allow everyone to move forward 
quickly. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Milligan Settlement Offer 

To End the litigation and move Wall Street forward. 

Goals: 

1. Re-Enter the Leonard Street Parking lot like was negotiated on July 31, 2015  
2. Build the new POKO project (2020 amended version). 

The City & Agency have not pursued the specific remedies listed in the LDA: (i) re-entry , (ii) 
specific performance, (iii) monetary damages, and/or (iv) termination of the LDA. 

Of the 4 remedies listed in the LDA, the Right of ReEntry makes the most sense given the 
current circumstances.  

The ReEntry has already been negotiated and spelled out in the LDA, LRA, and LRA-A.  

This could be completed in a cooperative way that would allow the new project to move 
forward and the parking lot to go back to public ownership. 

The current agreement requires the City to pay $2,990,060.40 plus “Project Costs” 

Milligan purchased the Leonard Street lot over 4 years ago for $3.2 million 

Milligan has invested approximately $300,000 since the purchase for a Total Cost of $3,500,000. 

Milligan is willing to adhere to the ReEntry of the Leonard Street Parking lot to the City and 
Redevelopment Agency for his Total Cost of $3,500,000. 

The transfer of the Leonard Street Lot would settle the lawsuit that the City & Redevelopment 
Agency brought against the Milligan defendants and would terminate all obligations for phase II 
& III properties. 

This would not affect the Citibank & JHM Group project known as Wall Street Place which 
includes the Tyvek building and the Garden Cinema property. 

 

*This proposal is for settlement purposes only and is intended as the basis for the discussion of 
a settlement agreement. Only a fully executed settlement agreement will constitute a binding 
agreement. This proposal shall not be construed as an admission or a waiver of rights in any 
litigation. 



STATE OF CONNECTICUT 

JUDICIAL DISTRICT OF STAMFORD/NORWALK AT STAMFORD 

--------------------------------x 

IJ GROUP, LLC, 

vs. 

CITY OF NORWALK 

--------------------------------x 

REDEVELOPMENT AGENCY OF THE 
CITY OF NORWALK, ET AL 

vs. 

ILSR OWNERS LLC, ET AL 

--------------------------------x 

X08-FST-CV19-6044650-S 

X08-FST-CV18-6038249-S 

D E P O S I T I O N 

THE VIDEOTAPED ZOOM DEPOSITION OF 

TIMOTHY SHEEHAN, taken remotely on behalf of the 

Plaintiff, before Deborah R. Pomponio, RMR, RPR, 

Certified Shorthand Reporter, No. 79, and Notary 

Public within the State of Connecticut, on the 25th 

day of March, 2021, at 9:05 a.m., at Springfield, 

Massachusetts. 

GOLDFARB AND AJELLO, LLC 
24 East Avenue #1372 

New Canaan, Connecticut 06840 
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improvements associated with the LDA. I -- I don't 

debate that. But I don't know the specifics of what 

article four indicate. 

Q Let's -- one of the ground rules for the 

deposition, let's try not to talk over each other. 

A Sure. 

Q I'm probably just as guilty of that as 

anybody. 

My question is -- and if you can't 

answer it without looking at article four, that's 

fine. Let me know. But, to the best of your 

independent recollection, was -- were the necessary 

infrastructure improvements to the project for the 

benefit of all three phases? 

MR. WILLIAMS: Object to the form. 

THE WITNESS: Generally, yes. 

BY MR. RUBIN: 

Q Okay. And was the specific allocation of 

funding associated with phase one a little bit more 

than $2 million? 

A 

Q 

I believe so, yes. 

Drawing your attention to paragraph 30, it 

says, "In sum, the LDA contemplated a complex and 

comprehensive integrated land development plan." Do 

you see that? 
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A -- Dave. You're -- you're asking, 

relative to the conceptual master site plan, there 

was the anticipation that there was property that 

was not owned by the developer coming into the 

project? 

Q 

A 

Correct. 

Yes. 

Q And that there was significant site 

assemblage that, at least as of the date that you 

left, was still required with respect to phases two 

and three; correct? 

A 

Q 

Yes. Yes. 

Do you recall I remember doing this 

exercise with you with the schedules; right? 

Remember there was a Schedule A that talked about 

the acquisition properties, but it was blank, and, 

therefore, we took Schedule D and substracted 

Schedule C, and we came up with -- I can go through 

the exercise with you, I'm hoping not to have to. 

A 

Q 

Please don't. 

But there were, you know, eight properties 

or so that needed to be assembled for the purposes 

of the performance of the construction obligations 

for phases two and three; correct? 

A Yes. 
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Q And the acquisition of those properties, 

either through purchase or eminent domain, is 

instrumental to the ability of the LDA to be 

effective; correct? 

A Yes. 

Q And it is also instrumental relative to 

the feasibility of phases two and three being 

performed; correct? 

A As approved in the plan, yes. 

Q And would you accommodate that some --

that the only way some of those properties were 

going to be acquired was through the exercise of 

eminent domain? 

A 

Q 

Can you repeat that question for me? 

Sure. Would you accommodate that the only 

way some of those properties were going to be 

acquired was through the exercise of eminent domain? 

MR. WILLIAMS: Object to form. 

THE WITNESS: Yes. And that -- that comes 

back to the comment I made this morning of my 

concern of removing the list from the -- the 

plan. 

BY MR. RUBIN: 

Q And do you recall -- and I know you don't 

live there anymore, but do you remember there was a 
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grocery store there that is part of phases two and 

three? 

A Yes. 

Q And that that grocery store -- you were 

confident at the time that that grocery store -- any 

attempt at taking would be contested -- well, let me 

withdraw that. 

You were confident at the time that 

the acquisition of that grocery store would have to 

be through eminent domain; correct? 

A I mean, I -- I don't like saying that you 

can never reach a price. But the family that owns 

that property seemingly had an attachment to the 

property itself that was outside of the market. So 

I would -- I would agree with your statement. 

Q 

A 

Q 

And do you recall Audiotronics? 

Yes. 

And is it fair to state that you're also 

confident that Audiotronics would need to be taken 

by eminent domain in order to -- for purposes of 

site assemblage for phases two and three? 

A I'm not as certain on that at this point, 

or even after the you know, where the estate 

would be with that property. 

Q You may not be sure of that by -- at this 
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point, but were you confident about that a few years 

ago? 

A Are you asking at the point that -- of 

this memo? 

Q Yeah, I think that's fair. At the point 

of the memo. 

A I -- I did not see a path forward for a 

direct purchase on that property. 

Q And so eminent domain also would be 

required for the phase two and three redeveloper in 

connection with that property, as well, as part of 

site assemblage for the construction obligations; 

correct? 

A I would agree with that, and just add the 

caveat "at that time." 

Q And is it fair to state -- let me -- that 

in these minutes that Ms. Strauss stated that "The 

redevelopment plan is satisfactory as to site 

planning. This is not applicable as there are no 

redevelopment projects anticipated at this time." 

A 

Q 

Do you see that? 

I do. 

And other than the pipeline projects that 

were actually reflected in the 2019 plan that we 

just reviewed, it's accurate to say that there were 
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that the parking was economically unfeasible?  

A. Yes, that the -- in order to achieve what 

we wanted to achieve in terms of the replacement of the 

public parking that it was not going to be feasible with 

that structure.  

Q. Is it fair to state that regardless of who 

owns Phase II Properties, if the project is not 

economically feasible and cannot be done, the ability of 

the Public Parties to enforce that project to be done 

becomes difficult, if not impossible?  

A. Yeah -- yes, I would agree that you're not 

going to force -- even by contract, you're not going to 

force somebody to undertake a project that's economically 

infeasible, and they're going to look for modifications to 

the agreement.  

Q. So the RDA can't enforce the LDA as 

intended relative to the Wall Street Redevelopment if the 

construction obligations are not economically feasible, 

correct?  

MR. WILLIAMS:  Object to the form.  

A. Can you repeat the question again, Dave?  

I'm sorry, I lost track of that.  

Q. No problem.  

The RDA cannot enforce the LDA as intended, 

as written, relative to the Wall Street Redevelopment -- 
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relative to the POKO Project -- I'll even go further, 

Phase II and Phase III, if the construction obligations 

are not economically feasible, correct?  

A. I would say it would be very difficult to 

enforce a developer to -- to undertake a project that they 

can evidence -- specifically evidence that it is 

economically infeasible and that evidence is credible.  

Q. Okay.  And more than difficult, is it 

fair -- I'm taking it actually to a step more than it 

would be difficult to enforce, they cannot enforce it.  

A. I think that would be -- 

  MR. WILLIAMS:  Object to form.  

A. I think that would be -- if they decided 

that they wanted to enforce it, I think that would be 

subject to litigation.  

Q. Do you have enough informa -- is it fair to 

say that whether or not the project is economically 

feasible and the construction obligations can be enforced 

is really a factual issue?  

MR. WILLIAMS:  Object to the form.  

A. Is it a factual issue?  

Q. Yeah, is it a factual issue.  It's a 

question of facts.  

A. Correct.  All I'm saying is that if you can 

evidence the facts that the project is economically 
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Q. Okay.  And is it fair to state that the LDA 

is very sensitive to the cost of infrastructure to ensure 

that there's enough funding to actually undertake all of 

the necessary infrastructure to support the project?  

A. At the time the City was pretty clear that 

it didn't want to exceed the 4.4 million dollars.  

Q. And that 4.4 million dollars was for all 

three phases of the project?  

A. That is correct.  

Q. And 2.2 million dollars of that, in 

general, was allocated to Phase I, correct?  

A. In terms of the entire project, the cap on 

the City's infrastructure was the 4.4.  The City had the 

ability to allocate that across the phases of the project, 

you know, as the developer and the City saw fit.  

Q. And the City -- the City made it clear that 

it was not funding any more than 4.4 million dollars for 

infrastructure under the LDA, correct?  

A. They made that pretty clear to me.  

Q. They made it pretty clear to the parties as 

well?  

A. I think they made it clear to the parties 

in terms of the commitment, that was pretty much it at the 

time.  

Q. Okay.  And that was reflected by the fact 
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that if the 4.4 million dollars was used up and there was 

additional City infrastructure to be performed under the 

Agreement, the City would not be in default of the LDA, 

correct?  

A. Yes, that's correct.  

Q. They might go back and try their best to 

get additional funding, right?  

A. I think there's language in the LDA that 

says, you know, if we run short, the City will attempt to 

get grant funding and things like that, but the City's 

contribution was capped at that 4.4 million.  

Q. Right.  

If there's no additional funding that's 

available and there's infrastructure that is reflected in 

the LDA as City infrastructure obligations, that becomes 

the problem of the redeveloper, right?  

A. Yes.  

Q. Okay.  And that -- again, that 4.4 million 

was to be allocated for Phase I, Phase II, and Phase III, 

right?  

A. Yes.  

(Exhibit 2 shared on screen.)  

Q. Okay.  Let me show you -- and the exhibits 

of -- for the infrastructure were reflected in, if you 

recall, in Exhibit C-1.  
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about in terms of that intersection.  If you visited Wall 

Street and West Avenue, you come to that particular 

intersection, and if you're not from Norwalk, you have 

absolutely no idea what direction you're supposed to go.  

Q. Is that here?  Is that this?  

I know it's hard.  I have better copies of 

these.  

All right.  Let me show you that later, 

unless you can look at it because I'm sensitive to time.  

A. Yeah, I think that is it, Dave.  

If you brought your cursor over to the 

right side of the island, that's the ramp -- where you 

just were was the ramp or the -- no, come over to the 

right a bit more.  Where the parking spaces are.  

Q. Yeah.  

A. Yeah, that was the offshoot that basically 

took you off of West Avenue and onto Wall Street.  And 

that whole -- both of those islands and the traffic 

configuration with the -- I should say the traffic 

signalization was to be fully reconsidered to support the 

development.  

Q. And was that to support all three phases of 

the development?  

A. Yes.  

Q. Would the failure to undertake that 
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infrastructure at the Phase I level, would that -- I think 

you used the word critical link, was that a critical link 

for Phases II and III?  

A. I think it's an important link for the 

entire project because it's really dealing with the 

traffic flow coming out onto Wall Street and how people 

are coming into and exiting the site.  

Q. In the absence of that -- that 

Infrastructure Improvement, the Wall Street/West Avenue 

Islands, would that affect the feasibility of Phases II 

and III Projects?  

A. Negative impact.  I don't know if it would 

fully say that they could not be developed.  

Q. Do you recall New Street 1?  

A. I do.  

Q. And what was New Street 1?  

A. And I'm not being snarky.  This is -- it 

was Ken Olson's, you know, dream project.  He wanted to 

have a pedestrian area that you could traverse from Wall 

Street back into the site and that was New Street.  And 

that would be activated in such.  

Q. What was that last thing that you said, I'm 

sorry?  

A. I'm sorry, I'm not close enough to the 

microphone.  
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It was supposed to be an activated 

pedestrian area.  

Q. And to the extent that this wasn't 

performed in connection with the Phase I Improvements, 

would that have a material impact on Phases II and III as 

part of the integrated project?  

A. As part of the Phase I Improvements, I 

would say no, but I -- I really think that there needs to 

be something done with regards to that in terms of -- 

especially in terms of Phase III because the -- I don't 

know if it's still existing, but the -- the site -- the 

property lines for the Phase I Development come up so 

close to the existing properties that are contemplated as 

part of I believe it's Phase III, that something needs to 

give on that.  With this introduction of -- I don't know 

if it's a new street or if it's just a buffering, some- 

thing needs to happen there for sure.  

Q. And what effect on the entirety of the 

project, including Phase II and III, would -- would 

deleting this infrastructure project have?  

A. Well, I think if -- if -- if something's 

not being done relative to expanding the sidewalk that 

runs through that site, I think it has a negative impact 

relative to Phase I.  And I could certainly see, you know, 

if it remained out until Phase III and if it wasn't 
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corrected, I think it would have a negative impact on that 

development.  

Q. Okay.  Would that in your view affect the 

feasibility of Phase III?  

A. Again, if I remember the property lines and 

their close proximity, I think it would have a feasibility 

impact on the Phase III Project both from a design and a 

financing standpoint.  

Q. Why -- can you address each of those, the 

design standpoint and the financing?  

A. Because the property line for Phase II -- 

for some of the parcels that make up Phase III are so 

close to what is now Phase I and there's no -- there's no 

sufficient break between the -- the two lines.  

Q. Okay.  

A. Okay.  If you have a -- do you have a site 

plan there?  

I can show you what I'm talking about if 

you need it.  

Q. I would love for that.  What I have is -- 

oh, I've got to get through those documents first.  

I have the -- those maps in color 

looking -- you know, that probably would provide that.  

Let me see where they are.  

A. I'm principally speaking of -- for some 
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elimination of the Academy Street Extension materially 

affect Phase II and III Construction?  

A. Dave, I'm actually trying to remember where 

Academy Street actually is.  

Q. I'll show it to you.  Here, I got it.  The 

thing is cock-eyed.  Here.  There was Wall Street.  This 

is Phase I.  This is Phase II.  This is Phase III.  

Academy Street was the street by which there was exit from 

the development. 

A. Oh.  

Q. That's Academy Street.  

A. Okay.  Yeah.  All right.  I see it.  

So, yeah, there's a changeover.  Now I 

recall.  I mean, there's a changeover from Isaacs to 

Academy if I'm remembering correctly.  

Q. Yes.  

A. So Academy Street, it's in front of like 

Audiotronics if I'm not mistaken.  

Your question is what?  

Q. If Academy Street is eliminated from the 

Phase I Obligations, does that have a material affect on 

Phases II and III?  

A. Yes, it would impact the flow of traffic 

through the site.  

Q. Would that affect -- in the absence of 
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Academy Street, would it affect the feasibility of both 

Phases II and III?  

A. For the existing design, I would say yes.  

Q. Okay.  And the City responsibility on this 

map for infrastructure is -- 

A. Your cursor's flying all over there.  

Q. I'm sorry.  

A. Okay.  

Q. So the City responsibility is yellow and 

the Developer -- 

A. Yep.  

Q. -- responsibility is green.  

A. Yes.  

Q. And this was Exhibit C-2, I think it was.  

And so it reflects the obligations of the parties for 

infrastructure.  

If Phases -- I'm sorry, if all 4.4 million 

dollars of infrastructure money were made available to 

solely develop the infrastructure for Phase I Development, 

would that affect the feasibility of Phases II and III?  

A. Assuming there was not going to be any 

additional public funding for additional infrastructure, I 

would say yes.  

Q. Would it render Phases II and III 

unfeasible?  
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A. I just wouldn't have enough information to 

make that determination without seeing the numbers on it.  

But I certainly would conceive that it would make it 

challenging, knowing some level about the market and what 

you can get on a per-unit basis for rent.  

Q. Okay.  And this is a complicated document 

to go over in a minute; so I won't try.  

Let me move -- I got, what, two minutes?  

One minute?  

Is it fair to state that the City found out 

about Mr. Milligan purchasing these properties about two 

weeks before he closed on them?  

A. I -- I don't remember specifically when we 

found out.  

Q. So on May 18th there was an article on the 

Hour.  Is it fair to say that you became aware -- the City 

and the Agency became aware that Mr. Milligan was going to 

purchase these properties when the information, at a 

minimum, was published in the newspaper and he went public 

with it?  

A. Jason has many interests and I believe that 

headline certainly broke the headline, looks to buy.  So I 

think that to me conveys that he's interested in buying 

them, not that he intends to buy them.  

Q. Okay.  The article reflects that he put 5.1 
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ATTENDANCE: 

AGENCY COUNSEL: 

STAFF: 

CALL TO ORDER 

CITY OF NORWALK 
REDEVELOPMENT AGENCY 

SPECIAL MEETING 
MARCH 13, 2019 

Felix R. Senano, Chairman, Commissioners Tom Devine, 
William Speirs and David Westmoreland. 

Marc Grenier, Esq. 

Timothy T. Sheehan, Executive Director, John Slovak, 
Comptroller, Susan Sweitzer, Senior Project Manager, Tami 
Strauss, Director of Community Development Planning, 
Sabrina Church, Community Development Planner 

Chairman Senano called the Special Meeting of the Norwalk Redevelopment Agency of 
March 13th to order at 5:31 PM. 

ROLL CALL 
Chairman Senano noted that a quomm was present. 

LEGAL - EXECUTIVE SESSION 
*** MR. WESTMORELAND MOVED TO GO INTO EXECUTIVE SESSION AT 5:33 

PM TO HAVE DISCUSSION WITH ATTORNEY JOSEPH P. WILLIAMS 
REGARDING (A) LITIGATION TITLED CITY OF NORWALK AND CITY OF 
NORWALK REDEVELOPMENT AGENCY VS. ILSR OWNERS, LLC AND WALL 
ST OPPORTUNITY FUND, LLC, WHICH IS CURRENTLY PENDING IN THE 
STAMFORD-NORWALK JUDICIAL DISTRICT AT STAMFORD, AND 
DISCUSSION REGARDING_ THE LAND DISPOSITION AND DEVELOPMENT 
AGREEMENT BY AND BETWEEN THE CITY OF NORWALK, THE 
REDEVELOPMENT AGENCY OF THE CITY OF NORWALK AND POKO-IWSR 
DEVELOPERS, LLC, DATED NOVEMBER 14, 2007 (AS AMENDED), AND THE 
CONDITIONAL AGREEMENT BY AND BETWEEN THE CITY, THE AGENCY 
AND POKO, DATED JULY 27, 2015 AND THE LOAN RECOGNITION 
AGREEMENT, BY AND BETWEEN POKO-IWSR DEVELOPERS, LLC, THE 
CITY OF NORWALK, THE REDEVELOPMENT AGENCY OF THE CITY OF 
NORWALK, CITIBANK, N.A., STATE OF CONNECTICUT DEPARTMENT OF 
HOUSING, STATE OF CONNECTICUT DEPARTMENT OF ECONOMIC AND 
COMMUNITY DEVELOPMENT, NATIONAL EQUITY FUND, INC., MC 
CREDIT, LLC, IWSR OWNERS, LLC AND ILSR OWNERS, LLC, DATED 
NOVEMBER 14, 2007 (AS AMENDED), AND (B) DISCUSS AND REVIEW REAL 
ESTATE NEGOTIATIONS FROM ONGOING MEDIATION WITH MUNICIPAL 
HOLDINGS, LLC. 

*** MR. SPEIRS SECONDED. 
*** THE MOTION PASSED UNANIMOUSLY. 
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NOT TO EXCEED 15% OR $134,642, AND AUTHORIZE FELIX R. 
SERIUNO TO EXECUTE ALL DOCUMENTS NECESSARY TO 
IMPLEMENT THE APPROVED PROJECT CONTRACTS. THE FUNDING 
SOURCE IS NOTED AS CHOICE NEIGHBORHOODS INITIATIVE. 

** MR. SPEIRS SECONDED. 
** THE MOTON PASSED UNANIMOUSLY. 

V. WALL STREET-WEST A VENUE REDEVELOPMENT PLAN 

Ms. Strauss said she will go through a summary of how the plan meets the statutory requirements 
that are set forth in Chapter 130 regarding redevelopment plans. Section 8-125 gives the definition 
of what a redevelopment plan is. It includes (A) a description of the redevelopment area and the 
condition, type and use of the structures therein and can be found in the document in the existing 
conditions section. (B) The statute requires the specification of each parcel proposed to be 
acquired. This is not applicable to this plan as there are no anticipated takings in the plan. (C) 
The location and extent of the land uses proposed for and within the redevelopment area. You can 
find those in the plan use map, the existing land use map, priorities to redevelopment or 
Opportunity Sites on pages 22 to 26. (D) The location and extent of streets and other public 
utilities, facilities and works within the redevelopment area. Those can also be found in the 
existing conditions on pages 10 to 17. (E) Schedules showing the number of families displaced. 
This is not applicable as there are no anticipated takings at this time, and hence no displacements. 
(F) Present and proposed zoning regulations in the redevelopment area. There is an existing zoning 
analysis on pages 15 to 16 and a zoning recommendation on page 29. And as you know, we are 
on a parallel basis with the zoning amendment recommendation for the redevelopment area. (G) 
A description of how the redevelopment area is deteriorated, deteriorating, substandard or 
detrimental to the safety, health, morals or welfare of the community, and that is found in 
Appendices A -I and A-2, and (H) other detail which in the judgment of the Redevelopment 
Agency is necessary to give the plan adequate information. 

We have the outreach efforts on pages 7 to 8, and in appendix B we set a vision, goal and guiding 
policies on pages 18 to 20. We have implementation actions on pages 37 to 38, a list of financial 
resources for development on page 31, design guidelines on page 39 to 59, socioeconomic data in 
appendix C, and a market study on the plan objectives. 

Section 8-127 is regarding the preparation of a redevelopment plan and a notice of that approval. 
(A) In accordance with Section 8-127 the Norwalk Redevelopment Agency prepared a 
redevelopment plan and transmitted it to the plauning agency of the municipality, which is the 
Planning Commission. The process is described on page 9. The plan shows the location of the 
proposed redevelopment area within geographic boundaries on page 6, and the general location 
and extent of use of land for housing, business, industry, communications and transportation, 
recreation, public buildings and such other public and private uses as deemed by the Planning 
Commission essential to the redevelopment. The Redevelopment Agency requested a written 
opinion of the planning agency prior to approving the plan, including the determination that the 
redevelopment plan is consistent with the Plan of Conservation and Development of the 
municipality. On December 11, 2018 the Planning Commission determined the draft 
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redevelopment plan to be consistent with the existing and draft POCD documents, as explained on 
page 9 of the document. 

(B) Before approving any redevelopment plan, the Redevelopment Agency shall hold a public 
hearing on the plan, notice of which shall be published at least twice in general circulation of the 
municipality, that would be The Norwalk Hour, the first publication notice not to be less than two 
weeks prior to the date set for the hearing. At least 35 days prior to any public hearing, the 
Redevelopment Agency shall post the plan on the Internet website of the Redevelopment Agency. 
The draft plan was posted to the Redevelopment page of Norwalk's website and on the Norwalk 
Tomorrow website on November 13, 201 8. The first notice of public hearing was published in 
The Hour on December 4th, 2018 and the second notice of public hearing was published in The 
Hour on December 21st, and as you know, we had the public hearing at the meeting of the 
Redevelopment Agency on January gt\ 2019. 

Mr. Sheehan said as you recall, there were comments that came in as pait of that public hearing 
and public comment period. Ultimately, it is the responsibility of the Agency to take in that 
infmmation, make determinations as to any modifications that might be applicable to the plan 
based on the public comment that it receives during the public comment period and from the public 
hearing, and that is ultimately what we did. We took in the infmmation and we made modifications 
that we thought were appropriate based on what we heard from the public. 

Ms. Strauss said as it relates to a planning document rather than a specific redevelopment project, 
the Redevelopment Agency may approve such redevelopment plan if following such hearing it 
finds that: (1) the area in which the proposed redevelopment is to be located is a redevelopment 
area. Under the definition, a redevelopment area means an area within the state that is deteriorated, 
deteriorating, substandard or detrimental to the safety, health, morals or welfare of the community. 
An ai·ea may consist pattly or fully of vacant or unimproved land or a land with structures and 
improvements thereon, and may include structures not in themselves substandard or unsanitai·y 
which are found to be essential to complete an adequate unit of development if the redevelopment 
area is deteriorated, deteriorating, substandard or detrimental to safety, health, morals or welfai·e 
of the community. An area may include properties not contiguous to each other. An area may 
include all or pa1t of the territorial limits and fire districts, sewer district, fire and sewer district, 
lighting dish·ict, village, beach or improvement association, or any other dish·ict or association 
fully within a town and having the power to make appropriations or to levy taxes whether or not 
such entity is chartered by the General Assembly. 

Deteriorated or deteriorating with respect to a redevelopment area means an area within which at 
least 20% of the buildings contain one or more building deficiencies or enviromnental deficiencies, 
including, but not limited to: (A) defects that warrant clearance; (B) conditions from a defect that 
are not correctable by normal maintenance; (C) extensive minor defects that collectively have a 
negative effect on the surrounding area; (D) inadequate original construction or subsequent 
alterations; (E) inadequate or unsafe plumbing, heating or electrical facilities; (F) overcrowding or 
improper location of structures on land; (G) excessive density of dwelling units; (H) conversion 
of incompatible types of uses, such as conversion of a structure located near family dwelling units 
to rooming houses; (I) obsolete building types, such as large residences or other buildings which 
because of lack of use or maintenance have a blighting influence; (J) detrimental land uses or 
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conditions, such as incompatible uses, structures in mixed use, or adverse influences from noise, 
smoke or fumes; (K) unsafe, congested, poorly designed, or otherwise deficient streets; (L) 
inadequate public utilities or community facilities that contribute to unsatisfactory living 
conditions or economic decline; or (M) other equally significant building deficiencies or 
environmental deficiencies. 

Ms. Strauss indicated she consulted with Agency Counsel and with Corporation Counsel who have 
both opined that we met with the statutory requirement with both analyses for deteriorated and 
deteriorating conditions. Anecdotally, the Corporation Counsel said that it would have been 
sufficient with only the first analysis. The second one wasn' t necessary. 

(2) The ca1Tying out of the redevelopment plan will result in materially improving conditions in 
such area. This plan sets forth the vision of participating stakeholders for how the plan area should 
be built out over the next ten years. On page 2 there is a list of participating stakeholders. This 
plan provides implementation recommendations for achieving that vision. It provides a framework 
for developers, business owners, area institutions and the city when advancing developments, 
analytically identifies priority development sites and associated uses that serve as a catalyst for 
future investment. Those development sites were chosen based on their buildout potential and 
they are highly visible sites that are not being used to their highest and best use. It provides the 
planning context for zoning amendments for achieving that vision, it provides the basis for capital 
improvements and associated capital budget requests for public infrastructure and open space 
improvements. It sets design guidelines and approval process that preserve the desired physical 
character of the neighborhood for both new construction, historic preservation and adaptive reuse. 
It provides the statutory framework required if at some point eminent domain is deemed necessary 
for the benefit of the community with the consent of the Common Council. 

(3) Sufficient living conditions are available within a reasonable distance of such area or are 
provided for in the redevelopment plan for families displaced by the proposed improvement. This 
is not applicable if there is sufficient housing within the area and there are no projects right now 
requiring relocation at this time. 

(4) The redevelopment plan is satisfactory as to site planning. This is not applicable as there are 
no redevelopment projects anticipated at this time. 

(5) The planning agency has issued a written opinion as to the consistency of the POCD and 
deemed that consistency on December 11 , 2018. 

(6) Public benefits will outweigh private benefits. A healthy and vibrant environment is good for 
the whole city in terms of safety, housing choice, improved open spaces, recreation, a healthier 
environment, and small businesses, improved infrastructure and targeted public spending. The 
existing use of the real property cannot be feasibly integrated into the overall redevelopment plan 
for the project. That is not applicable at this time. Acquisition by eminent domain is currently not 
necessary to achieve the plan objectives. The redevelopment plan is not for the primary purpose 
of increasing local tax revenues. That's not the primary objective. No redevelopment plan for a 
project that consists predominantly of residential facilities shall be approved by the 
Redevelopment Agency in any municipality having a housing authority organized under the 
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provisions of chapter 128 except with the approval of such housing authority. Norwalk does have 
a housing authority, but only 7 percent of the area is residential. It is mostly commercial. 

(C) The approval of a redevelopment plan shall be given by a legislative body. The Common 
Council approved the plan on March 13, 2019. The Redevelopment Agency shall cause notice of 
the initial approval of any redevelopment plan to be published in a newspaper having general 
circulation in the municipality. Those are the statutory requirements of the plan. 

Mr. Sheehan said he thinks that that puts fo1ward how we met the requirements of the statute via 
the plan. He would be happy to take any questions the Commissioners might have with regards to 
it. 

Chairman Serrano noted that besides the work that was done by Harriman, staff went out, 
documented these properties, and things like that, and he asked if they could talk a little bit about 
that. 

Ms. Strauss said Redevelopment staff went out and photographed each property in the 
redevelopment area to document the condition of the area. There are just shy of 400 properties 
with buildings on them in the redevelopment area. There are more parcels, but a lot of them are 
utilities and easements. There are a little less than 400 parcels that have buildings on them. 

Chairman Serrano asked if there were any questions. 

Mr. Westmoreland asked if staff could describe the two analyses that suppo1ted the finding that 
met the requirements of deteriorated or deteriorating. Mr. Strauss said the first analysis that was 
done by Regional Plan Association was based off the original blight determination for Wall Street. 
We used the same criteria that the Wall Street determination in 2016 used. It looked at flood risk, 
being 100 year flood plain, possible contamination in old buildings, contaminated sites based off 
the city's brownfields inventory and also a list of potential contaminated sites that the state 
publishes. This analysis met the state statutes for a finding of deteriorated and deteriorating 
conditions. Corporation Counsel and Agency Counsel have both reviewed that analysis and say 
that it is consistent with the statute. 

Mr. Westmoreland said he would like to go through a list of items from the public comment and 
ask if staff could highlight how they are addressed in the plan, or if staff did not address them, why 
not. The plan doesn't mention light industrial. 

Ms. Strauss said there are industrial zones in the redevelopment area along the waterfront and up 
into the no1th. We did not make a zoning recommendation for those because the P &Z Department 
is going to take a citywide look at the industrial zones and the waterfront hopefully in the coming 
year. The zoning amendment that we put forward expands the allowable uses in the CDB zone 
and one of those uses is light industrial. Mr. Sheehan said the plan does reference light industrial, 
and one of the objectives of the plan is to expand light industrial in the mixed use areas so that we 
are capitalizing on commercial development as well as housing. 

Mr. Westmoreland asked why is eminent domain in the plan. Mr. Sheehan said he is the one that 
actually suggested that it go back in the Plan based on the public comment. There was a legitimate 
concern that was expressed that there could be the potential for the city to actually have a situation 
where it wanted to use eminent domain and the Redevelopment Agency and the Common Council 
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were in agreement that it was appropriate to use eminent domain, and we didn't want to preclude 
that from the plan. It would be very limited in terms of its use, and would be on a case by case 
basis and the case for its utilization would have to be overwhelming. There is nothing in the plan 
that targets any specific property for eminent domain. It would have to go through its own public 
approval process. 

Mr. Westmoreland said there was mention of subsidizing certain businesses that we want there, 
and asked if that is something that has ever been done in Norwalk, and are there incentives for 
small businesses to use as a result of this plan. Mr. Sheehan said the city is contemplating the 
ability to have tax agreements to promote development and the Ordinance Committee is in the 
process of considering that. He thinks even the new Economic Development Director has come 
to the realization that the tool box that we have at the municipal level to try and incentivize small 
business is pretty limited, and there is probably going to have to be more than one program to deal 
with all of the needs that we have. 

Mr. Westmoreland said with regard to sidewalk improvements and awnings, he didn't see anything 
in the plan to actually make improvements to the sidewalks beyond just projects that come through. 
Ms. Strauss said it talks about sidewalks in the Complete Streets plan and it's encouraged in the 
Complete Streets plan. Mr. Westmoreland said so the development of better sidewalks is sort of 
contingent upon the projects that would come through in development? Mr. Sheehan said there 
has been an interesting dialogue with the council on this issue. Some council members believe 
that the area has lacked advancement because there has been a lack of public investment into the 
streetscape, and there hasn't been any formalized commitment that says there is a dollar value 
associated with this and we are going to put X amount of dollars from capital budget over an 
extended period of time of whatever that number should be to deal with improving the 
infrastructure and streetscapes in the plan area. Mr. Sheehan stated if anyone spends any time in 
the area, it is pretty easy to see that the streetscape is dated and in disrepair. The benches are old. 
And as Doug Hempstead was pointing out last night, the city has failed to even replace the fence 
at Freese Park, although it is in the capital budget to the Redevelopment Agency and has made it 
so far. The railing along the river is a mess and it has been a mess for over a decade. Those are 
the types of things that have been discussed. 

Mr. Westmoreland asked if the sewage treatment plant has the additional capacity to handle 
increased density as a result ofthis plan? Ms. Strauss said the Water Pollution Control Authority 
advised that they have about 2.6 million gallons per day of available capacity. 

Mr. Westmoreland said there was a comment made that he thought was a good one, that the plan 
could be more green and have more sustainability issues addressed, and have you done anything 
since the first version? Ms. Strauss said we enhanced the design guidelines for green infrastructure 
and sustainability guidelines. Mr. Sheehan noted that the Agency has sustainability review as pait 
of project review in general, and we should be looking at updating that on an ongoing basis. 

Mr. Westmoreland said there was a complex built next to a complex where he had a condo in 
Houston, Texas that had micro units 250 to 300 sf, and then they had a big recession and within a 
year the micro unit complex became blighted and deteriorated because nobody would rent them 
because you could afford a bigger, nicer apartment in a recession, so he is a little bit leery from 
that experience of supporting micro units. However, he thinks you have a 400 sf limit which seems 
like a studio apartment. Ms. Strauss said CERC did a housing analysis and said smaller units 
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Arbitration Rules of the American Arbitration Association, the (a) Fast Track procedures 
shall apply in any case in which no party's total disclosed claim or counterclaim exceeds 
$250,000, (b) the Regular Track procedures shall apply in any case in which any party's 
total disclosed claim or counterclaim exceeds $250,000, and (c) the Large, Complex 
Construction Case Track procedures shall apply in any case in which any party's total 
disclosed claim or counterclaim exceeds $1,000,000. 

ARTICLE XIX 
DEFAULTS AND REMEDIES; TERMINATION 

Section 19.1 Event of Default. 

For purposes of this Agreement, an "Event of Default" shall mean a 
"Redeveloper Default" or "City Default" (as those terms are hereinafter defined) as the 
context may require. 

Section 19.2. City and Agency. 

For purposes of this Article and Article XVIII hereof, (i) the City shall not be 
deemed to be aggrieved by any default of the Agency and may not exercise any remedies 
against the Agency by reason of a default by the Agency; and (ii) the Agency shall not be 
deemed to be aggrieved by any default of the City and may not exercise any remedies 
against the City by reason of a default by the City. 

Section 19 .3 Default by Redeveloper. The occurrence of any one or more of the 
following, beyond any applicable notice and cure period, shall constitute a "Redeveloper 
Default" as that term is used in this Agreement: 

A. Any transfer by the Redeveloper in violation of Section 13.2; 

B. If any warranty or representation of the Redeveloper contained in 
this Agreement is materially untrue as of the date made; 

C. The Redeveloper shall cease doing business as a going 
concern, make an assignment for the benefit of its creditors, admit in writing its inability 
to pay its debts as they become due, file a petition commencing a voluntary case under 
any chapter of the Bankruptcy Code, 11 U.S.C. § 101 et seq. (the "Bankruptcy Code"), 
file a petition seeking for itself any reorganization, composition, readjustment, 
liquidation, dissolution or similar arrangement under the Bankruptcy Code or any other 
present or future law or regulation; or files an answer admitting the material allegations 
of a petition filed against it in any such proceeding, consents to the filing of such a 
petition or acquiesces in the appointment of a trustee, receiver, custodian or other similar 
official for the Redeveloper or of all or substantially all of the Developer's assets or 
properties, or institutes any proceeding for the dissolution or liquidation of the 
Developer; a case, proceeding or other action shall be instituted against the Developer, 
seeking the entry of an order for relief against the Developer, to adjudicate the Developer 
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as a bankrupt or insolvent, or seeking reorganization, arrangement, readjustment, 
liquidation, dissolution or similar relief against the Developer under the Bankruptcy Code 
or other present or future rule or regulation, which case, proceeding or other action either 
results in the entry or issuance of any other order or judgment having a similar effect or 
remains undismissed for sixty ( 60) days, or within sixty ( 60) days after the appointment, 
without the Developer's consent or acquiescence, of any trustee, receiver, custodian or 
other similar official for Developer or for all or any substantial part of the Developer's 
assets and properties, such appointment shall not be vacated; or 

D. The failure, on or before the applicable deadline therefor set forth 
in this Agreement with respect thereto, to commence or complete (as evidenced by a 
Certificate of Completion) any Improvement required to be completed by the 
Redeveloper under the terms of this Agreement, and the failure to cure such default 
within thirty (30) Business Days after notice thereof by the City or Agency to the 
Redeveloper, and each Mortgagee (in accordance with Section 603 of.Part II hereof), 
provided that if such default cannot reasonably be cured within such thirty (30) Business 
Day time period, then the Redeveloper shall have such additional time as may be 
reasonably necessary to cure such failure and no Redeveloper Default shall be deemed to 
exist hereunder so long as the Redeveloper commences such cure within the initial thirty 
(30) Business Day period and diligently and in good faith pursues such cure to 
completion within ninety (90) Business Days after expiration of such thirty (30) Business 
Day period. 

E. The default by the Redeveloper of any other material provision of 
this Agreement and the failure by the Redeveloper to cure such default within thirty (30) 
Business Days after notice thereof by the City or Agency to the Redeveloper, provided 
that if such default cannot reasonably be cured within such thirty (30) Business Day time 
period, then the Redeveloper shall have an additional sixty (60) Business Day period to 
cure such failure and no Redeveloper Default shall be deemed to exist hereunder so long 
as the Redeveloper commences such cure within the initial thirty (30) Business Day 
period and diligently and in good faith pursues such cure to completion within sixty (60) 
Business Days after expiration of such thirty (30) Business Day period. 

Section 19.4 Remedies for Redeveloper Default. Subject to the terms and 
conditions of Section 604 of Part II hereof, during the existence of any Redeveloper Default, 
the City and/or Agency may pursue any of the following remedies: 

A. With respect to any Redeveloper Default described in Section 
19.3(B), the City and/or the Agency shall be entitled to recover from the Redeveloper any 
and all actual damages, including reasonable attorney's fees incurred by the City and 
Agency, arising out of or resulting from such default. 

B. With respect to a Redeveloper Default described in Section 
19.3(A). (C). (D). and (E). the City and/or Agency may pursue any one or more of the 
following remedies, it being the intent hereof that none of such remedies shall be to the 
exclusion of any other, provided, however. that any such right shall not apply to 
individual parts or parcels of the Project Property or any other Project Property (or, in the 

83 

Book6684/Page94 Page 94 of 189 

Jonathan
Highlight

Jonathan
Highlight



case of parts or Project Property leased, to the leasehold interests) for which a Certificate 
of Completion has been issued as provided in this Agreement: 

(i) If the applicable Project Property was acquired from the 
City or Agency, terminate the estate held by the Redeveloper in the applicable Project 
Property by exercising the Agency's Right of Re-Entry in accordance with Section 19.10 
hereof; 

(ii) Pursue an action for specific performance of the 
Redeveloper's obligations under this Agreement; 

(iii) Pursue an action for any and all actual damages incurred by 
or asserted against the City or Agency as a result of the Redeveloper Default; and 

(iv) Tenninate the City's and Agency's obligations under this 
Agreement. 

In the event of the exercise of the Agency's Right of Re-Entry, the parties agree to 
cooperate with each other in good faith to release and/or modify any easement that is no 
longer applicable (in the context of the rights exercised by the Agency, the rights of any 
Mortgagee and the development and continued operation of the Project Property and any 
Improvements located or to be located thereon). 

Section 19.5 Default by Citv. The occurrence of any one or more of the 
following, beyond any applicable notice and cure period, shall constitute a "City 
Default" as that term is used in this Agreement: 

A. If any warranty or representation of the City contained in this 
Agreement is materially untrue as of the date made; 

B. The default by the City of any other provision of this Agreement, 
and the failure by the City to cure such default witmn thirty (30) Business Days after 
notice thereof by the Redeveloper to the City, provided that if such default cannot 
reasonably be cured within such thirty (30) Business Day time period, then the City shall 
have an additional sixty (60) Business Day period to cure such failure and no City 
Default shall be deemed to exist hereunder so long as the City commences such cure 
within the initial thirty (30) Business Day period and diligently and in good faith pursues 
such cure to completion within such resulting ninety (90) Business Day period from the 
date of the Redeveloper's notice; 

C. The City shall commence a voluntary case concerning the City 
under Title l l of the United States Code entitled "Bankruptcy" as now or hereafter in 
effect, or any successor thereto or any other present or future bankruptcy or insolvency 
statute (the Bankruptcy Code); or the City commences any other proceedings under any 
reorganization, arrangement, readjustment of debt, relief of debtors, dissolution, 
insolvency or liquidation or similar law of any jurisdiction whether now or hereafter in 
effect relating to the City; or there is commenced against the City any such proceeding 
which remains undismissed or unstayed for a period of ninety (90) days; or the City fails 
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TOWN CLERK NORWALK C:T 

LQANRECOGNIDONAGREEMENT 

This Amendment of the Loan Recognition Agreement originally executed by the City of 
Norwalk Connecticut and The Redevelopment Agency of the City of Norwalk on July 2009, (the 
Original Loan Recognition Agreement)(the "Amendment") is made as of July 3L, 2015 by and 
between, P0KO-IWSR :OEVELOPERS LLC, a limited liability company organized and existing 
under the laws of the State of Connecticut (the 11Redeveloper11

), THE CITY OF NORWALK, 
CONNECTICUT, a municipal corporation (the "City''), THE REDEVELOPMENT AGENCY 
OF THE CITY OF NORWALK, a redevelopment agency created by the Common Council 9f the 
City pursuant to Chapter 130 of the Connecticut General Statutes (the "Agency"), CITIBANK, 
N.A., a national banking ~~sociation ("Citibank"), STATE OF CONNECTICUT --
DEPARTMENT OF HOUSING (''DOH") pursuant to Section 8-37pp of the Connecticut General 

Statutes, STATE OF CONNECTICUT DEPARTMENT OF ECONOMIC AND 
COMMUNITY DEVELOPMENT ("DECD") pursuant to section 4-66c of the Connecticut 
General Statutes, NATIONAL EQUITY FUND, INC. ("NEF", and, collectively, with Citibank, 
DOH, and DECO, the "Construction Lenders"), MC CREDIT LLC, a limited liability C<?mpany 
organized and existing under the laws of the State or New York (11MC Credit" and, collectively, 
with the Construction Lenders, the "Lenders" or, _each, a "Lender"), IWSR OWNERS LLC, a 
limited liability company organized and existing under the laws of the State of Connecticut ("Phase 
I Owner''), and ILSR OWNERS LLC, a limited liability company organized and existing under 
the laws of the State of Connecticut ("Phase II Owner"). 

WITNESSETH: 

A. The Redeveloper, the City and the Agency entered into that certain Land Disposition 
& Development Agreement (the "LDA") dated November 14, 2007, as amended ·by that certain 
First Amendment to the LDA dated as of October 29, 2014. The LDA, which is comprised of the 
main agreement and Part II, provides for the phased purchase and development by Redeveloper of 
certain property designated as "Development Parcel 2a" in the ~DA and more specif'ic"ally . 
described therein as the "Project Site", "Project Property" and "Property" (the "LDA Property"). 
Capitalized terms used herein and not defined shall have the meanings set forth in the LDA. 

B. The J;.,DA contemplates the purchase and development of the LDA Property in 
phases as more specifically described in the LOA. Some of the LOA Property has been privately 
acqmred by Redeveloper and other parcels may hereafter be acquired by Redeveloper privately. 
Pursuant to the terms- of the LOA the Agency conveyed the "Municipal Parking Lot" to 
Redeveloper and still other portions of the LDA Property (collectively, the "Acquisition Property") 
may be acquired by the Agency and conveyed to the Redeveloper pursuant to the terms of the LDA. 
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C. Pursuant to Article IX of the LDA, on or about December 4, 2008 _ the Municipal 

Parking Lot was conveyed to the Redeveloper pursuant to the Isaacs Street Municipal Parking Lot 
Deed and the Leonard Street Municipal Parking Lot Deecl ( collectively the "Parkjng Lot Deeds") 
and conveyed subject to various terms and conditions set forth in the LDA including, but not limited 
to, a reversion right (the "Right of Re-entry"). Pursuant to Section 601 of Part II of the LDAtlie 
Redeveloper may grant a mortgage which encumbers the Municipal Parking Lot, however, such 
mortgage must be limited to costs of construction Improvements and Project Costs and exclusive of 
costs of acquisition of Project Property other than the Municipal Parking Lot. The Municipal 

Parking Lot Deeds, the LDA and the deeds to any Acquisition Property (the "Acquisition Property 
Deeds") shall be referred to as the "Agency Documents" . 

. ,; 

D. The LDA requires Redeveloper to l}llclertake certain obligations and observe certain 
restrictions in connection with the acquisition, own~rship, development and use of the Project Site, 

including (i) construction of a phased mixed use development(s) of the Project Site as set forth in 
Article II of the LDA, (ii) creation of construction plans and compliance with construction 
procedures set forth in Article ill, (iii) construction and completion of certain infrastructure 
improvements as set forth in Article IV, including a Developer Guarantee of certain costs, (iv) a 
requirement for deposits and budgets set forth in Articles V and VI, and (v) requirements for 

environmental remediation. All such obligations and duties relating to the requested schedule for 
obtaining permits, the development of and/or construction upon and/or use of the LDA Property and 
all of the Redeveloper's obligations under the LDA, including but not limited to those referred to in 
this Recital D are collectively referred to as the "Development Covenants." 

E. Section 3.9 of the LDA requires that the Recleveloper submit to the City and 
Agency, for their approval, evidence of equity capital and mortgage :financing in connection with 
the construction of each Phase of the Improvements and the LDA further requires that the 
Redeveloper seek the City and the Agency's acknowledgment and consent of the Redeveloper's 

sources of construction financing for each Phase and their proposed mortgages to secure said 
construction :financing; and 

F. In accordance with the provisions of the LDA, the Redeveloper, the City, The 
Agency, entered into a certain Loan Recognition Agreement (the "Recognition Agreement") dated 
as of October I, 2008 with two original lenders Citicorp USA and Park Avenue Funding, LLC (the 
"Acquisition Lenders"), which Recognition Agreement acknowledged the Redeveloper's various 
sources of financing for the acquisition of portions of the LDA Property and set forth the City and 
the Agency's consent to allow those lenders to mortgage portions of the LDA Property, subject to 
certain terms and conditions relating to the LDA. 
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3.13 of the LDA. In order to induce the Lenders to provide their Loans and in order to facilitate 
the later provision of construction financing by Lenders or other institutional lenders, the Agency 
and the City previously agreed in Section 2.1 of the Original Loan Recognition Agreement as 
authorized under section 608 of Part II of the LDA, to amend, and amended the provisions of the 
LDA that relate to the Right of Re-entry so thi!.t the Right of Re-entry as to the (i) Isaac Street 
Municipal Parking Lot will terminate and be of no further force and effect when Redeveloper has 
commenced construction of the Phase I Improvements pursuant to the provisions of the LDA 
including but not Jimited to Article III of the LDA, (ii) as to the Leonard Street Municipal 
Parking Lot will terminate and be of no further force and effect when Redeveloper has 
commenced the Phase II Improvements pursuant to the provisions of the LDA including but not 
limited to Article III of the LDA, and (iii) any remaining Right of Re-entry for the Phase III 
Improvements, at the time of finalization of a foreclosure of the Mortgage by Lenders or its 
suc,cessprs or assigns shall terminate and be of no further e:(fect,if title vests in Lenders or its 
suqcessors or assigns and Agency has not exercised its righf&, uqder Section 605 of Part II, as 
stated by the Original Loan Recognition Agreement. As used therein, the term "commenced 
construction"; "construction has commenced" or the like was defined to mean the time when 
Redeveloper has obtained all applicable zoning approvals for the applicable Phase, and has 
closed the construction loan, if any, for the applicable phase of the Project and satisfaction of the 
applicable construction requirements in Article 3 of the LDA have occurred. The parties hereto 
acknowledge that upon closing and initial funding by the Construction Lender, Citibank, in an 
amount no less than $5.1 million dollars as may be necessary for the Phase I Improvements, the 
Redeveloper· is deemed to have "commenced construction" of the Phase I Improvements 
pursuant to the definition set out in the Original Loan Recognition Agre~ment. 4.2. The parties 
hereto acknowledge that the LDA Property will be developed in Phases and that it is possible 
that individual Phases will be financed by different lenders. Notwithstanding anything in the 
LDA to the contrary, the scope and nature of notice and cure rights in favor of Lenders and the 
scope of the rights and obligations of the Lenders with respect to Development Covenants, as set 
forth in the LDA, that may become applicable to Lenders or its successors and assigns if Lenders 
or Post Foreclosure Transferee (as defined below) becomes owner of all or a portion of the LDA 
Property will be subject to the Development Covenants only to the extent such covenants apply 
to that Lender's or Post Foreclosure Transferee's Phase of the development) Events of default 
under the LDA solely relating to one Phase of the development and the portion of the LDA 
Property related to that Phase shall not trigger an event of default under the LDA with respect to 
any other Phase of the development or with respect to the LDA Property relating to such other 
Phase. 

5. Notices of Default and Rights to Cure. 

5.1. Lender Notices to the Agency and Cure Rights. Lenders must deliver a 
copy of all notices of default issued under its Loan Documents to the Agency and the City at the 
same time it delivers such notice to Redeveloper and Redeveloper hereby expressly authorizes 
such notices to be sent. Notices under this Section shall be deemed sent when sent in accordance 
with Section 11. Lenders also must deliver to the Agency and the City written notice of such 
Lender's intention to accept a deed in lieu of foreclosure at least ninety (90) days prior to 
accepting any such deed in lieu of foreclosure. Consistent with Section 606 of Part II of the LDA 
the Agency shall have a right to cure a default by Redeveloper and the rights to make claims 
against Redeveloper for reimbursement of costs incurred in exercising such cure rights but the 
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Completion for a particular Phase pursuant to the LDA, the right set out in this Section 7.1 shall 
no longer apply to that Phase. 

The term "Outstanding Indebtedness" shall mean an amount equal to all amounts 
outstanding, due, and owing under the Loan, to the extent such amounts must be repaid, as 
reasonably calculated by the· Lenders, including, without limitation, principal; accrued and 
unpaid interest, all actual out-of-pocket legal, collection, loan enforcement, and foreclosure 
costs, together with any other payments and amounts to which the entitled to receive pursuant to 
any of (including but not limited to costs ofpre~erving the collateral and costs of improvements 
made by holder of Loan) but less all appropriate credits received by Lenders, including those 
resulting from collections, and application of rents and other net income after expenses from the 
Mortgaged Property received by Lenders during foreclosure proceeding; provided, however, 
Outstanding Indebtedness shall not in~lucie -additional default interest (i.e. the excess of interest 
at the applicable default rate over intfrest at the regular rate specified in the Loan Documents);; · 
late charges, or administrative or simifar internal charges imposed by the Lenders in connection , 
with foreclosure, collection, and/or enforcement o'fthe Loan. 

7.2 ... Right of Re-entry Option. In the event the Agency and/or the City deems 
that the remedies outlined in Section 4 or Section 7.1 above are not satisfactory, then Agency 
still has a Right of Re-entry against the Leonard Street Municipal Parking Lot and properly 
exercises the "Right of Re-entry Option" (as defined below) with respect to the Leonard Street 
Municipal Parking Lot, the Agency can obtain the release of the Leonard Municipal Parking Lot 
from the lien of MC Credit's Mortgage by the payment of an amount equal to $2,990,064.40, 
which was the amount defined as the "Project Cost Note" in the original Loan Recognition 
Agreement.7.2.1. If the Agency exercises the Right of Re-entry Option and, to the extent said 
option is available, makes the required payment under the Project Cost Note under Section 7.2 
above in order to obtain a partial release of the Mortgage thereby removing the Municipal 
Parking Lot (or either of them) from the Project Site the Agency acknowledge and agree that the 
Lenders will not be subject to any of the Development Covenants or any of the terms of the LDA 
with respect to the balance of the Project Site which remains subject to the Mortgage. 

8. Clarifications Relating to Agency Documents. The Agency agrees and confirms 
to Lenders the following: 

8.1. Definitions. 

8.1.1. As used herein, a "Foreclosure Transfer" means acquisition of title 
by foreclosure (whether strict or by sale) and/or any deed in lieu of foreclosure under a Lender 
Mortgage. 

8.1.2. As used herein, a "Post Foreclosure Transferee" means any person, 
including a Lender or its affiliate or loan assignee, who acquires title to the LDA Property or any 
portion thereof at a Foreclosure Transfer, as well as any subsequent transferee of such person. 

8.1.3. As used herein, "Senior Foreclosure Date" shall mean the date that 
a Foreclosure Transfer occurs pursuant to a foreclosure or deed in lieu of foreclosure under the 
Mortgage. 
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254 Conn. 259
Supreme Court of Connecticut.

Marco RUMBIN

v.

UTICA MUTUAL

INSURANCE COMPANY et al.

No. 16213.
|

Argued Jan. 11, 2000.
|

Decided Aug. 15, 2000.

Synopsis
The payee on an annuity to fund a structured settlement
brought an action against the issuer and liability insurer for
a declaratory judgment that he could assign the right to
payment. The Superior Court, Judicial District of Ansonia-
Milford, Flynn, J., entered judgment in favor of payee. Issuer
appealed, and case was transferred. The Supreme Court,
Vertefeuille, J., held that: (1) anti-assignment provisions are
valid in a structured settlement agreement or annuity; (2)
the anti-assignment clause did not render the assignment
ineffective; and (3) the issuer could sue the payee or assignee
for damages.

Affirmed.

Norcott, J., dissented and filed opinion.

West Headnotes (10)

[1] Declaratory Judgment Subjects of relief
in general

Insurance company that issued annuity to fund
structured settlement was an “annuity issuer”
within the meaning of statute making the
annuity issuer a necessary party in a declaratory
judgment action to determine whether the payee
may transfer his rights. C.G.S.A. § 52–225f(c)
(1).

4 Cases that cite this headnote

[2] Assignments Consent of debtor

The statute governing the transfer of structured
settlement payment rights does not abrogate the
common-law right to include an anti-assignment
provision in a structured settlement agreement or
annuity. C.G.S.A. § 52–225f.

17 Cases that cite this headnote

[3] Statutes Liberal or strict construction

In determining whether or not a statute abrogates
or modifies a common law rule, the construction
must be strict, and the operation of a statute in
derogation of the common law is to be limited to
matters clearly brought within its scope.

5 Cases that cite this headnote

[4] Statutes Common or civil law

Although the legislature may eliminate a
common law right by statute, the presumption
that the legislature does not have such a purpose
can be overcome only if the legislative intent is
clearly and plainly expressed.

8 Cases that cite this headnote

[5] Statutes Statutory Alteration or
Abrogation of Common Law

No statute is to be construed as altering the
common law farther than its words import, and
a statute is not to be construed as making any
innovation upon the common law which it does
not fairly express.

7 Cases that cite this headnote

[6] Assignments Consent of debtor

Anti-assignment clause in annuity contract
stating that no payment could be assigned did
not render the payee's assignment of the annuity
ineffective, but gave the annuity issuer the right
to recover damages for breach; the provision
limited the right to assign, but not the power
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to do so, and did not invalidate the assignment.
Restatement (Second) of Contracts § 322.

26 Cases that cite this headnote

[7] Assignments Consent of debtor

The parties to a contract can include express
language to limit assignment. Restatement
(Second) of Contracts § 317.

8 Cases that cite this headnote

[8] Assignments Consent of debtor

Anti-assignment clauses in contracts are
construed narrowly whenever possible.

4 Cases that cite this headnote

[9] Assignments Consent of debtor

An assignor who breaches an anti-assignment
clause limiting his or her right to assign will
be liable for any damages that result from that
assignment.

8 Cases that cite this headnote

[10] Assignments Consent of debtor

Payee's breach of anti-assignment clause in
annuity entitled the issuer to sue the assignee or
the payee as assignor to recover damages.

8 Cases that cite this headnote

Attorneys and Law Firms

**527  *260  Thomas G. Rohback, with whom were
Katherine A. Scanlon and Peter J. Vodola, Hartford, for the
appellant (defendant Safeco Life Insurance Company).

Michael J. Walsh, Hartford, with whom was Ann W.
Henderson, for the appellee (intervening plaintiff).

Eliot B. Gersten, Hartford, filed a brief for the National
Association of Structured Settlement Purchasers as amicus
curiae.

Before BORDEN, NORCOTT, KATZ, PALMER and
VERTEFEUILLE, Js.

Opinion

VERTEFEUILLE, J.

[1]  The defendant Safeco Life Insurance Company (Safeco),
appeals from the judgment of the trial court approving
the transfer by the plaintiff, Marco Rumbin, of payments
due to him under an annuity issued pursuant to a
structured settlement agreement between the plaintiff and
the named defendant, Utica Mutual Insurance Company

(Utica Mutual).1 The plaintiff proposes to sell the remaining

payments to the intervening plaintiff, J.G. Wentworth.2 The
principal *261  issues in this appeal are: (1) whether General

Statutes § 52–225f3 **528  invalidates antiassignment
provisions that are *262  included in structured settlement
agreements and annuities issued pursuant to such agreements;
and (2) whether the antiassignment clause contained in the

*263  annuity issued by Safeco4 for the plaintiff beneficiary
invalidates his assignment to Wentworth. We conclude that §
52–225f does not invalidate such antiassignment provisions.
We further conclude that, under Connecticut common law,
the antiassignment provision in the annuity contract does not
invalidate the plaintiff's assignment of his right to payments
under the annuity to Wentworth. In accordance with case
law and § 322 of the Restatement (Second) of Contracts,
an antiassignment provision that does not limit the power to
assign or expressly invalidate the assignment does not render
the assignment of the annuity ineffective. Safeco, **529
however, has the right to recover damages for the plaintiff's
breach of the antiassignment provision. We therefore affirm
the judgment of the trial court.

The record reveals the following facts. In April, 1998, the
plaintiff and Utica Mutual entered into a structured settlement
agreement to resolve a personal injury claim. Pursuant to
that settlement agreement, the plaintiff was to receive from
Utica Mutual a lump sum payment, followed by a series of

periodic payments over the next fifteen years.5 The structured
portion of the settlement *264  was funded by the annuity
contract issued by Safeco. The annuity contract provided
under its “Assignment” provision that “[n]o payment under
this annuity contract may be ... assigned ... in any manner by

the [plaintiff]....”6
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Approximately six months after the execution of the
settlement agreement and the issuance of the annuity, the
plaintiff had become unemployed and faced a mortgage
foreclosure action against his home, where he lived with
his family. In order to resolve his financial troubles, the
plaintiff decided to sell his right to the annuity payments.
In November, 1998, he filed a declaratory judgment action
seeking court approval, pursuant to No. 98–238, § 1, of the
1998 Public Acts (P.A. 98–238), now codified at § 52–225f,
to transfer his right to the remaining annuity payments to
Wentworth in exchange for a lump sum payment and other
consideration. Safeco objected to the assignment, claiming
that because the annuity contract contained an antiassignment
provision, P.A. 98–238 was inapplicable. Utica Mutual
neither appeared at that hearing, nor provided an explanation
for its failure to appear, and the trial court issued an order of

default for failure to appear against Utica Mutual.7

*265  The trial court, after a hearing, concluded that
P.A. 98–238 invalidated antiassignment provisions and
allowed payees to transfer their rights to future payments
under structured settlement agreements when the statutory
requirements were met. The trial court further found that,
pursuant to P.A. 98–238, the proposed sale of the annuity
payments was in the best interests of the plaintiff, and was
fair and reasonable to all interested parties. Accordingly, the
court rejected Safeco's claim concerning the applicability
of the antiassignment provision, and rendered judgment
approving the transfer of the plaintiff's annuity payments to
Wentworth. Safeco appealed from the trial court's judgment to
the Appellate Court, and we transferred the case to this court
pursuant to Practice Book § 65–1 and General Statutes § 51–
199(c).

I

[2]  We first consider Safeco's claim that the trial court
improperly concluded that the language of § 52–225f
invalidates antiassignment provisions in structured settlement
agreements and annuities issued **530  pursuant to such
agreements. We agree with Safeco, and conclude that the
language of § 52–225f does not abrogate the common-
law right to include an antiassignment provision in such an
agreement or annuity.

[3]  [4]  It is well settled that “[i]n determining whether
or not a statute abrogates or modifies a common law rule
the construction must be strict, and the operation of a

statute in derogation of the common law is to be limited
to matters clearly brought within its scope.... Although the
legislature may eliminate a common law right by statute, the
presumption that the legislature does not have such a purpose
can be overcome only if the legislative intent is clearly and
plainly expressed.... We recognize only those alterations of
the common law that are clearly expressed in the language
of *266  the statute because the traditional principles of
justice upon which the common law is founded should be
perpetuated.” (Internal quotation marks omitted.) Alvarez v.
New Haven Register, Inc., 249 Conn. 709, 715, 735 A.2d 306
(1999).

[5]  The language of § 52–225f contains no clear expression
of legislative intent to alter the common law. There is, for
example, no provision in the statute that addresses the impact
of antiassignment provisions on the transfer of structured
settlement rights. Nor does the statute grant the trial court the
power to ignore antiassignment provisions, or the common
law of contracts, if the court deems it appropriate or necessary.
Rather, the statute requires the trial court to consider “whether
the transfer of such structured settlement payment rights is
in the best interests of the payee and is fair and reasonable
to all interested parties under all of the circumstances then
existing” and further provides, “[i]f the court determines,
after hearing, that such transfer should be allowed, it shall
approve such transfer upon such terms and conditions as
it deems appropriate.” General Statutes § 52–225f (c)(1).
Reading that language as a clear and plain expression of the
legislature's desire to alter the common law of contracts would
be an unwarranted departure from our traditional practice
of presuming that “the legislature is capable of providing
explicit limitations when that is its intent.”  Lynn v. Haybuster
Mfg., Inc., 226 Conn. 282, 290, 627 A.2d 1288 (1993). In
the absence of such explicit language, we adhere to our long-
standing rule that “[n]o statute is to be construed as altering
the common law, farther than its words import [and a statute]
is not to be construed as making any innovation upon the
common law which it does not fairly express.” (Internal
*267  quotation marks omitted.) Gore v. People's Savings

Bank, 235 Conn. 360, 382, 665 A.2d 1341 (1995).8

II

[6]  The primary issue raised by this case is whether, under
Connecticut common law, an antiassignment provision in an
annuity contract invalidates the plaintiff payee's transfer of
his right to future payments under the annuity to a third party.
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We conclude, in accordance with case law and § 322 of the
Restatement (Second) of Contracts, that the antiassignment
provision at issue here does not render the assignment of
the annuity ineffective, but, instead, gives the annuity issuer,
Safeco, the right to recover damages for breach of the
antiassignment provision.

Although we previously have addressed the issue of the
validity of contractual provisions prohibiting the assignment
of contractual rights; see **531  Lewin & Sons, Inc.
v. Herman, 143 Conn. 146, 149, 120 A.2d 423 (1956)
(upholding validity of contractual provision that prohibited
assignment without consent); the law of contracts has
changed considerably since our earlier decision. Accordingly,
we now reexamine the basic legal principles regarding
contractual antiassignment provisions.

Our analysis of the effect of the antiassignment provision
begins by emphasizing that the modern approach to contracts
rejects traditional common-law restrictions on the alienability
of contract rights in favor of free assignability of contracts.
See 3 Restatement (Second), Contracts § 317, p. 15 (1981)
(“[a] contractual right can be assigned”); J. Murray, Jr.,
Contracts (3d Ed.1990) *268  “the modern view is that
contract rights should be freely assignable”); 3 E. Farnsworth,
Contracts (2d Ed.1998) § 11.2, p. 61 (“[t]oday most contract
rights are freely transferable”). Common-law restrictions on
assignment were abandoned when courts recognized the
necessity of permitting the transfer of contract rights. “The
force[s] of human convenience and business practice [were]
too strong for the common-law doctrine that [intangible
contract rights] are not assignable.” (Internal quotation marks
omitted.) J. Murray, Jr., supra, § 135, p. 791. “If the law
were otherwise, our modern credit economy could not exist.”
3 E. Farnsworth, supra, § 11.2, p. 61. As a result, an
assignor typically can transfer his contractual right to receive
future payments to an assignee. See Western United Life
Assurance Co. v. Hayden, 64 F.3d 833, 841 (3d Cir.1995); 3
E. Farnsworth, supra, § 11.2, pp. 61, 66.

[7]  [8]  The parties to a contract can include express
language to limit assignment and courts generally uphold
these contractual antiassignment clauses. See 3 Restatement
(Second), supra, § 317, p. 15 (“[a] contractual right can
be assigned unless ... assignment is validly precluded
by contract”); 3 E. Farnsworth, supra, § 11.4, pp. 82
(“most courts have upheld [terms prohibiting assignment]
as precluding effective assignment”). Given the importance
of free assignability, however, antiassignment clauses are

construed narrowly whenever possible. See 3 E. Farnsworth,
supra, § 11.4, pp. 82–83.

In interpreting antiassignment clauses, the majority of
jurisdictions now distinguish between the assignor's “right”
to assign and the “power” to assign (modern approach).
For example, in Bel–Ray Co. v. Chemrite (Pty.) Ltd., 181
F.3d 435, 442 (3d Cir.1999), the United States Court of
Appeals for the Third Circuit recognized that numerous
jurisdictions followed the general rule “that contractual
provisions limiting or prohibiting *269  assignments operate
only to limit [the] parties' right to assign the contract, but
not their power to do so, unless the parties manifest an
intent to the contrary with specificity.” (Emphasis added.)
The court concluded, however, that the “assignment clauses
[did] not contain the requisite clear language to limit [the]
‘power’ to assign” and, therefore, held the assignment
valid and enforceable. Id., at 443. The court acknowledged
that contracting parties could limit the power to assign by
including an “assignment provision [that] generally state[s]
that nonconforming assignments (i) shall be ‘void’ or
‘invalid,’ or (ii) that the assignee shall acquire no rights or the
nonassigning party shall not recognize any such assignment.”
Id., at 442. Without such express contractual language,
however, “the provision limiting or prohibiting assignments
will be interpreted merely as a covenant not to assign....
Breach of such a covenant may render the assigning party
liable in damages to the non-assigning party. The assignment,
however, remains valid and enforceable against both the
assignor and the assignee.” Id.

Many other courts similarly have held that an antiassignment
provision that limits the right to assign does not void an
assignment between an assignor and assignee unless there
is also an express provision limiting the power to assign
or a provision voiding the assignment itself. See, e.g.,
Pravin Banker Associates, Ltd. **532  v. Banco Popular
Del Peru, 109 F.3d 850, 856 (2d Cir.1997) (“ ‘[t]o reveal
the intent necessary to preclude the power to assign, or
cause an assignment violative of contractual provisions to
be wholly void, [a contractual] clause must contain express
provisions that any assignment shall be void or invalid
if not made in a certain specified way’ ”); Cedar Point
Apartments, Ltd. v. Cedar Point Investment Corp., 693
F.2d 748, 754 (8th Cir.1982) (concluding that “[m]erely the
‘right to assign,’ not the power to assign, [was] limited by
the *270  express language of the [antiassignment] clause.
No intent is thereby revealed to avoid an assignment not
meeting the restrictions.”); Liberty Life Assurance Co. of
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Boston v. Stone Street Capital, Inc., 93 F.Supp.2d 630, 637
(D.Md.2000) (“the Court can think of no clearer way to
communicate an intent to deny a party the power to assign
than to expressly say so”); Wonsey v. Life Ins. Co. of North
America, 32 F.Supp.2d 939, 943 (E.D.Mich.1998) (refusing
to “[disregard] the modern trend of upholding assignments
in the face of contractual anti-assignment clauses”); Pro
Cardiaco Pronto Socorro Cardiologica, S.A. v. Trussell,
863 F.Supp. 135, 138 (S.D.N.Y.1994) (“assignments are
enforceable unless expressly made void”); Lomas Mortgage
U.S.A., Inc. v. W.E. O'Neil Construction Co., 812 F.Supp. 841,
844 (N.D.Ill.1993) (concluding that antiassignment clauses
“do not specifically render void an attempted assignment”
but “merely restrict the right to assign”); Paccom Leasing
Corp. v. E.I. du Pont de Nemours & Co., Docket Nos. CIV.
A. 89–255–CMW, 90–311–CMW, 1991 WL 226775, p. *7
(D.Del. October 30, 1991) (“[t]here is ample support for [the]
position that distinguishes between the power to assign and
the right to assign. If the power to assign is removed by
contract [rendering any attempted assignment void] then the
attempted assignment would be ineffective.... On the other
hand, if the contract ... merely removed the right to assign,
then the assignments ... would be upheld.”); Jacquette v.
CNA Ins. Cos., Civil Action No. 98–1601 (N.H.P.) (D.N.J.
November 16, 1998) (“a contractual prohibition against
assignment cannot render an assignment void unless the
contract explicitly states that assignments are void or invalid
or otherwise ineffective”); Hanigan v. Wheeler, 19 Ariz.App.
49, 52, 504 P.2d 972 (1972) (“Where a contract contains
a promise to refrain from assigning, an assignment which
violates it would not be ineffective. The promise creates
*271  a duty in the promisor not to assign. It does not deprive

the assignor of the power to assign....” [Emphasis in original;
internal quotation marks omitted.] ); In re Freeman, 232
B.R. 497 (Fla.Bankr.1999) ( “the anti-assignment provision
must eliminate both Debtor's ‘power’ to assign as well as
his ‘right’ to assign the contract or rights before this Court
will invalidate the assignment”); Garden State Buildings,
L.P. v. First Fidelity Bank, N.A., 305 N.J.Super. 510, 522,
702 A.2d 1315 (1997) (“ ‘[t]o reveal the intent necessary
to preclude the power to assign, or cause an assignment
violative of contractual provisions to be wholly void, such
clause must contain express provisions that any assignment
shall be void or invalid if not made in a certain specified way’
”); First England Funding, L.L.C. v. Travelers Indemnity Co.,
Docket No. BER–L–5608–99 (N.J.Super. August 20, 1999)
(“[t]he court further concludes that if the parties had wished
to make any assignment void, that any clause purporting to
invalidate assignments must contain language that it would

be void or invalid if not made in a certain specified way”);
University Mews Associates v. Jeanmarie, 122 Misc.2d 434,
440, 471 N.Y.S.2d 457 (1983) (“[f]or a contractual clause
forbidding or restricting an assignment of rights thereunder
to reveal the intent necessary to preclude the power to assign,
or cause an assignment violative of contractual provisions to
be wholly void, such clause must contain express provisions
that any assignment shall be void or invalid if not made
in a certain specified way”); Reuben H. Donnelley Corp. v.
**533  McKinnon, 688 S.W.2d 612, 615 (Tex.App.1985)

“because the contract term only forbids assignment ... it
does not render an assignment ineffective”); see also 3 E.
Farnsworth, supra, § 11.4, pp. 82–83 (“such anti-assignment
clauses ... are often read as imposing a duty on the assignor
not to assign, but are not read as making an assignment
invalid”); J. Murray, Jr., *272  supra, § 138, p. 807 (“The
contract may contain a promise by one or both parties to
refrain from assigning.... The promise creates a duty in the
promisor not to assign. It does not deprive the assignor of
the power to assign and its breach, therefore, would simply
subject the promisor to an action for damages while the
assignment would be effective.” [Emphasis in original.] ).
Thus, the modern approach finds support in the majority of

jurisdictions.9

The modern approach, however, is not adopted by some
courts, which uphold antiassignment clauses regardless of
whether the parties have included contractual language that
expressly limits the power to assign or expressly invalidates
the assignment itself. We agree with these courts that
contracting parties can exercise their freedom to contract to
overcome free alienability when they include the appropriate
contractual language. See Parrish Chiropractic Centers, P.C.
v. Progressive *273  Casualty Ins. Co., 874 P.2d 1049, 1054–
55 (Colo.1994) (“The policy supporting free alienability is
not such an absolute one that it must override a contract
provision prohibiting assignment in a specific context....
To hold otherwise would be to force [the obligor] to deal
with parties with whom it has not contracted, regardless
of ... express contractual provision....” [Citations omitted;
internal quotation marks omitted] ); Portland Electric
& Plumbing Co. v. Vancouver, 29 Wash.App. 292, 295,
627 P.2d 1350 (1981) (“The primary purpose of clauses
prohibiting the assignment of contract rights without a
contracting party's permission is to protect him in selecting
the persons with whom he deals.... When a contract prohibits
assignment in ‘very specific’ and ‘unmistakable terms' the
assignment will be void against the obligor.” [Citation
omitted.] ). We disagree, however, with these courts that

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000110645&pubNum=4637&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_4637_637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_637 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000110645&pubNum=4637&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_4637_637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_637 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999034295&pubNum=4637&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_4637_943&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_943 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999034295&pubNum=4637&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_4637_943&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_943 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994196036&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_138 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994196036&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_138 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994196036&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_138 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993048216&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_844 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993048216&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_844 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993048216&pubNum=345&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_345_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_844 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991183232&pubNum=0000999&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991183232&pubNum=0000999&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991183232&pubNum=0000999&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991183232&pubNum=0000999&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972126894&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972126894&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092938&pubNum=164&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092938&pubNum=164&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997235562&pubNum=162&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997235562&pubNum=162&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997235562&pubNum=162&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984103001&pubNum=602&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984103001&pubNum=602&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985119969&pubNum=713&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_713_615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_615 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985119969&pubNum=713&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_713_615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_615 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994109642&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_661_1054&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1054 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994109642&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_661_1054&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1054 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994109642&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_661_1054&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1054 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981121436&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981121436&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981121436&pubNum=661&originatingDoc=Ie3e3556b32bb11d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 


Rumbin v. Utica Mut. Ins. Co., 254 Conn. 259 (2000)
757 A.2d 526

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6

the antiassignment provisions in these cases contained the
necessary contractual language. See Parrish Chiropractic
Centers, P.C. v. Progressive Casualty Ins. Co., supra, at 1051
(enforcing an antiassignment provision in insurance policy
that stated “[i]nterest in this policy may not be assigned
without our written consent” [emphasis in original] );
Cloughly v. NBC Bank–Seguin, N.A., 773 S.W.2d 652,
655 (Tex.App.1989) (prohibiting assignment when annuity
agreement provided that “[s]eller ... shall not have the right
to make any assignment ... under this [a]greement without the
prior written consent **534  of the [p]urchaser”); Portland
Electric & Plumbing Co. v. Vancouver, supra, at 294, 627 P.2d
1350 (prohibiting assignment when contract stipulated that
“[t]he [c]ontractor shall not assign this contract or any part
thereof ... without the written prior approval of the [o]wner”).
These courts ignore the rule adopted by the majority of
jurisdictions, which requires that in order to invalidate the
assignment, the parties must include in their antiassignment
provision language that specifically *274  limits the power
to assign or invalidates the assignment itself.

[9]  The modern approach offers the advantage of free
assignability together with full protection for any obligor
who actually suffers damages as a result of an assignment.
An assignor who breaches a contractual provision limiting
his or her right to assign will be liable for any damages
that result from that assignment. See, e.g., Bel–Ray Co. v.
Chemrite (Pty.) Ltd., supra, 181 F.3d at 442 (“the provision
limiting or prohibiting assignments will be interpreted merely
as a covenant not to assign.... Breach of such a covenant
may render the assigning party liable in damages to the
non-assigning party. The assignment, however, remains
valid and enforceable....”); Cedar Point Apartments, Ltd.
v. Cedar Point Investment Corp., supra, 693 F.2d at 754
n. 4 (breach of promise to refrain from assigning or to
assign under certain conditions does not render assignment
ineffective but may provide remedy for damages if breach was
material); International Telecommunications Exchange Corp.
v. MCI Telecommunications Corp., 892 F.Supp. 1520, 1533
(N.D.Ga.1995) ( “ ‘a breach of covenant not to assign creates
a right in the contract-obligee to recover against the obligor-
assignor any damage suffered by reason of the assignment,
but it does not affect the transfer of contract rights to the
assignee’ ”); Pro Cardiaco Pronto Socorro Cardiologica, S.A.
v. Trussell, supra, 863 F.Supp. at 137 (“[a]n assignment made
in violation of a personal covenant prohibiting assignments
is enforceable, although it does give rise to a damages action
against the assignor”); Lomas Mortgage U.S.A., Inc. v. W.E.
O'Neil Construction Co., supra, 812 F.Supp. at 844 (finding

that contractual clause “merely restricts the right to assign”
and provides obligor “with a right to damages for breach of
the portion of the contract forbidding assignment”); *275
Paccom Leasing Corp. v. E.I. du Pont de Nemours &  Co.,
supra, 1991 WL 226775, p. *7 (“if the contract ... merely
removed the right to assign ... a duty was imposed on the
promisor ... not to assign and a breach of that duty would
give rise to a cause of action, but the assignment would
remain effective”); Jacquette v. CNA Ins. Cos., supra, Civil
Action No. 98–1601 (NHP) (discussing that while obligor
may have right to damages for breach of antiassignment
provision, assignment must expressly state that it is void
or invalid); Hanigan v. Wheeler, supra, 19 Ariz.App. at 52,
504 P.2d 972 (“[w]here a contract contains a promise to
refrain from assigning ... its breach ... would simply subject
the promisor to an action for damages while the assignment
would be effective” [emphasis in original; internal quotation
marks omitted.] ); Randal v. Tatum, 98 Cal. 390, 397, 33 P.
433 (1893) (holding that assignment in violation of covenant
not to assign is not void but provides remedy for breach
of covenant); Garden State Buildings, L.P. v. First Fidelity
Bank, N.A., supra, 305 N.J.Super. at 522, 702 A.2d 1315
(“ ‘[a contractual] clause must contain express provisions
that any assignment shall be void or invalid’ ... [o]therwise,
the assignment is effective, and the obligor merely has the
right to damages”); Allhusen v. Caristo Construction Corp.,
303 N.Y. 446, 450, 103 N.E.2d 891 (1952) (recognizing
that when assignment valid despite antiassignment clause
obligor has claim for damage for breach); Macklowe v.
42nd Street Development Corp., 170 App. Div.2d 388, 389,
566 N.Y.S.2d 606 (1991) (“where the language employed
constitutes merely a personal covenant against assignments,
an assignment made in violation of **535  such covenant
gives rise only to a claim for damages against the assignor for
violation of the covenant”); Sullivan v. International Fidelity
Ins. Co., 96 App.Div.2d 555, 556, 465 N.Y.S.2d 235 (1983)
(“an assignment made in violation of such covenant gives rise
only to a claim for damages against the assignor for violation
of the *276  covenant”); University Mews Associates v.
Jeanmarie, supra, 122 Misc.2d at 440, 471 N.Y.S.2d 457
(holding that contractual clause “must specifically eliminate
the power as well as the right to assign the contract ...
otherwise the original obligor is given only the right to
damages for its breach, but does not render the assignment
ineffective”); Reuben H. Donnelley Corp. v. McKinnon,
supra, 688 S.W.2d at 614–15 (recognizing that obligor has
right to damages for breach of contract term forbidding
assignment but does not render assignment ineffective); see
also J. Murray, Jr., supra, § 138, p. 807. Thus, courts in
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numerous jurisdictions have recognized the evenhandedness

of the modern approach.10

This approach is also adopted in the Restatement (Second)
of Contracts. Section 322(2)(b) of the Restatement (Second),
supra, provides that the general rule is “[a] contract term
prohibiting assignment of rights under the contract, unless a
different intention is manifested ... (b) gives the obligor a right
to damages for breach of the terms forbidding assignment
but does not render the assignment ineffective....” See, e.g.,
Bel–Ray Co. v. Chemrite (Pty.) Ltd., supra, 181 F.3d at 442;
U.S. Industries, Inc. v. Touche Ross & Co., 854 F.2d 1223,
1233 (10th Cir.1988); Cedar Point Apartments, Ltd. v. Cedar
Point Investment Corp., supra, 693 F.2d at 754; Liberty Life
Assurance Co. of Boston v. Stone Street Capital, Inc., supra,
93 F. Sup.2d at 637; Wonsey v. Life Ins. Co. of North America,
supra, 32 F.Supp.2d at 943; Lomas Mortgage U.S.A., Inc. v.
W.E. O'Neil Construction Co., supra, 812 F.Supp. at 843–
44; Jacquette v. CNA Ins. Cos., supra, Civil Action No. 98–
1601; *277  Garden State Buildings, L.P. v. First Fidelity
Bank, N.A., supra, 305 N.J.Super. at 521, 702 A.2d 1315; First
England Funding, L.L.C. v. Travelers Indemnity Co., supra,
Docket No. BER–L–5608–99; University Mews Associates
v. Jeanmarie, supra, 122 Misc.2d at 440, 471 N.Y.S.2d 457;
Reuben H. Donnelley Corp. v. McKinnon, supra, 688 S.W.2d
at 615.

[10]  In the present case, the annuity contract provided that
“[n]o payment under this annuity contract may be ... assigned”
by the plaintiff. This antiassignment provision limited the
plaintiff's right to assign, but not his power to do so. The
provision did not contain any express language to limit the
power to assign or to void the assignment itself. Therefore, in
accordance with the modern approach, we conclude that the
plaintiff's assignment to Wentworth is valid and enforceable
despite the plaintiff's breach of the contract's antiassignment
provision. We further conclude, however, that Safeco is free
to sue for any damages that it might sustain as a result of
the assignment by bringing an action for breach of contract
against the plaintiff as assignor. See, e.g., Bel–Ray Co. v.
Chemrite (Pty.) Ltd., supra, 181 F.3d at 442; Pro Cardiaco
Pronto Socorro Cardiologica, S.A. v. Trussell, supra, 863
F.Supp. at 137–38; Macklowe v. 42nd Street Development
Corp., supra, 170 App. Div.2d at 389, 566 N.Y.S.2d 606;
Sullivan v. International Fidelity Ins. Co., supra, 96 App.
Div.2d at 556, 465 N.Y.S.2d 235. Alternatively, Safeco may
pursue damages from Wentworth, who, as the assignee, “
‘stands in the shoes of the assignor.’ ” 3 E. Farnsworth, supra,
§ 11.8, p. 105; see id., at 105–107; 3 S. Williston, Contracts

**536  (3d Ed.1960) § 404, p. 5, and § 432, pp. 181–
83. Safeco, therefore, is fully protected against any actual
damages that it might sustain as a result of the plaintiff's

breach of the antiassignment provision.11 *278  The modern
approach thus serves the dual objectives of free assignability
of contracts together with full compensation for any actual
damages that might result from an assignment made in breach
of an antiassignment provision.

The judgment is affirmed.

In this opinion BORDEN and PALMER, Js., concurred.

NORCOTT, J., with whom KATZ, J., joins, dissenting.
I agree with the majority's conclusion that General Statutes §
52–225f does not act to invalidate antiassignment provisions
as a general matter. I disagree, however, with the majority's
determination that our common law, and § 322 of the
Restatement (Second) of Contracts, give the plaintiff, Marco
Rumbin, the freedom to ignore a validly executed, and freely
made, antiassignment provision in order to transfer his right
to payment under the structured settlement agreement. I
therefore respectfully dissent.

I

I take no issue with the well settled precept of modern
contract law that a “contractual right can be assigned unless ...
the assignment is forbidden by statute or is otherwise
inoperative on grounds of public policy, or ... assignment
is validly precluded by contract.” 3 *279  Restatement

(Second), Contracts § 317 (1981).1 Without this rule, which
replaced the anachronistic common-law prohibition against
the assignment of choses in action, “our modern credit
economy could not exist.” 3 E. Farnsworth, Contracts (1990)
§ 11.2, p. 61. Certainly, the majority is correct when it notes
that “courts [have] recognized the necessity of permitting
the transfer of contract rights.... As a result, an assignor
**537  typically can transfer his contractual right to receive

future payments to an assignee.” (Citations omitted; internal
quotation marks omitted.)

That said, the majority chooses to ignore a concept that is
just as central to this court's jurisprudence, namely, a healthy
respect for the power of independent persons to bargain for,
or away, contractual provisions in the course of making a
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contract. This court repeatedly has emphasized that, absent
fraud, duress, unconscionability, or other similar infirmity,
courts are not in the business of remaking contracts to suit the
changing whims of the contracting parties. See, e.g., *280
Robert Lawrence Associates, Inc. v. Del Vecchio, 178 Conn.
1, 21–22, 420 A.2d 1142 (1979) ( “whether provident or
improvident ... contracts voluntarily and fairly made should
be held valid and [be] enforced in the courts” ). As this court
recently stated, “[e]ven if the result of the fair and logical
enforcement of unambiguous agreements seems unduly to
burden one of the parties, we decline to embark a voyage
into uncharted waters in which untrammeled and unrestrained
judicial revisionism would depart significantly from an aspect
of contract law upon which contracting parties reasonably
can be assumed to have relied for many years.” Tallmadge
Bros., Inc. v. Iroquois Gas Transmission System, L.P., 252
Conn. 479, 506, 746 A.2d 1277 (2000). Therefore, in spite
of the aforementioned importance of contractual alienability,
this court has a responsibility not to render unrecognizable the
basic rules of contract law.

Bearing those competing concerns in mind, the general rule
governing antiassignment provisions is that “[a] contract term
prohibiting assignment of rights under the contract, unless a
different intention is manifested ... gives the obligor a right
to damages for breach of the terms forbidding assignment but
does not render the assignment ineffective....” 3 Restatement
(Second), supra, § 322. The crucial phrase in that rule
—“unless a different intention is manifested”—is one that
this court never has interpreted. The generally accepted
view, however, is that this phrase encompasses a dichotomy
between the right to assign, and the power to assign, and that
only an antiassignment provision that restricts the latter will
render any assignment made in spite of that provision invalid.

The dichotomy between the right to assign and the power to
assign, which is the starting point of the majority's analysis,
is one with which I do not disagree. The fundamental source
of my dissatisfaction with the *281  majority's reasoning is
the standard that the majority opinion announces for judging
whether an antiassignment provision restricts the right to
assign or the power to assign. In my mind, that standard
imposes on contracting parties an illogical and arbitrary set
contractual mantra that must be recited in order to draft a valid
antiassignment clause.

As the majority notes, several courts, most notably those of
New Jersey and New York, have adopted precise linguistic
requirements relating to the manifestation of the intent

necessary to render an assignment of rights ineffective. Those
courts have held that “ ‘[t]o reveal the intent necessary to
preclude the power to assign, or cause an assignment violative
of contractual provisions to be wholly void, such clause
must contain express provisions that any assignment shall
be void or invalid if not made in a certain specified way.’
” (Emphasis added.) Garden State Buildings, L.P. v. First
Fidelity Bank, N.A., 305 N.J.Super. 510, 522, 702 A.2d 1315
(1997); accord Bel–Ray Co., Inc. v. Chemrite (Pty.) Ltd., 181
F.3d 435, 442 (3rd Cir.1999) (interpreting New Jersey law);
Pravin Banker Associates, Ltd. v. Banco Popular Del Peru,
109 F.3d 850, 856 (2d Cir.1997) (New York law); Cedar Point
Apartments, Ltd. v. Cedar Point Investment Corp., 693 F.2d
748, 754 (8th Cir.1982) (Missouri law); Pro Cardiaco Pronto
Socorro Cardiologica, S.A. v. Trussell, 863 F.Supp. 135, 137
(S.D.N.Y.1994) **538  (New York law); Lomas Mortgage
U.S.A., Inc. v. W.E. O'Neil Construction Co., 812 F. Supp.
841, 843–44 (N.D.Ill.1993) (Illinois law); Allhusen v. Caristo
Construction Corp., 303 N.Y. 446, 450–51, 103 N.E.2d 891
(1952) (New York law).

The rationale adopted by these courts is “that contractual
provisions limiting or prohibiting assignments operate only
to limit a [party's] right to assign the contract, but not [its]
power to do so, unless the parties manifest an intent to the
contrary with specificity.” *282  Bel–Ray Co. v. Chemrite
(Pty.) Ltd., supra, 181 F.3d at 442. In order to manifest
that specific intent, “the assignment provision must generally
state that nonconforming assignments (i) shall be ‘void’ or
‘invalid,’ or (ii) that the assignee shall acquire no rights or the
nonassigning party shall not recognize any such assignment.”
Id. Greatly favoring the free assignability of contractual
rights, these courts have adopted the previously mentioned
bright-line test for antiassignment clauses.

A number of jurisdictions that have considered the issue,
however, have not been so insistent on the use of particular
phraseology. Those courts simply have examined whether
the prohibitive language employed by the parties was clear
and unambiguous, and upheld the antiassignment clause
when such language was used. See, e.g., Grieve v. General
American Life Ins. Co., 58 F.Supp.2d 319, 324 (D.Vt.1999)
(antiassignment provisions were “unambiguous, bargained-
for contract terms”); Parrish Chiropractic Centers, P.C.
v. Progressive Casualty Ins. Co., 874 P.2d 1049, 1052
(Colo.1994) (requiring antiassignment clause to “specifically
[prohibit] the assignment of rights”); Antal's Restaurant
v. Lumbermen's Mutual Casualty Co., 680 A.2d 1386,
1388 (D.C.App.1996) (“courts generally ‘will honor an
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anti-assignment clause in contracts when it contains clear,
unambiguous language’ ”); Peterson v. District of Columbia
Lottery, 673 A.2d 664, 667 (D.C.App.1996) (same);
Henderson v. Roadway Express, 308 Ill.App.3d 546, 242
Ill.Dec. 153, 720 N.E.2d 1108, 1110 (1999) (“the plain
language ... clearly indicates the parties intended to forbid
[the assignment of rights]”); Cloughly v. NBC Bank–Seguin,
N.A., 773 S.W.2d 652, 655 (Tex.App.1989) (“where a contract
expressly states that a right to payment arising under it is
non-assignable, full force and effect must be given to this
provision”); Portland Electric & Plumbing Co. v. Vancouver,
29 Wash.App. 292, 295, 627 P.2d 1350 (1981) (“[w]hen a
contract prohibits *283  assignment in ‘very specific’ and
‘unmistakable terms' the assignment will be void against the

obligor”).2

In many of those cases the antiassignment language approved
of bears little resemblance to the precise requirements set
forth in the New Jersey and New York cases. For example,
in Portland Electric & Plumbing Co. v. Vancouver, supra,
29 Wash.App. at 294, 627 P.2d 1350, the contract merely
stated that “[t]he Contractor shall not assign this contract
or any part thereof, or any moneys due or to become due
thereunder....” Yet, the Court of Appeals of Washington held
that “[t]he language in the subject contract is sufficient to
prohibit any effective assignment of monies due....” Id., at
295, 627 P.2d 1350. A similar conclusion was reached by the
Supreme Court of Colorado as to a contract that prohibited
only the assignment **539  “of any interest” in the contract.
Parrish Chiropractic Centers, P.C. v. Progressive Casualty
Ins. Co., supra, 874 P.2d at 1051. The court upheld that
provision as preventing any effective assignment because
“[w]hen a contractual provision is clear and unambiguous,
courts should neither rewrite it nor limit its effect by a
strained construction.” Id., at 1055; see also Cloughly v. NBC
Bank–Seguin, N.A., supra, 773 S.W.2d at 655 (Texas Court
of Appeals upheld validity of clause that provided “ ‘[the
plaintiff] shall not have the right to make any assignment or
transfer any rights under this [a]greement’ ”).

Most significantly, in three recent cases, courts have upheld
antiassignment provisions in structured settlement *284
agreements in spite of the fact that the provisions did not
contain the words “void” or “invalid.” See Grieve v. General
American Life Ins. Co., supra, 58 F.Supp.2d at 321 (provision
stating “nor shall [the plaintiff] or any Payee have the
power to sell, mortgage, encumber, or anticipate the periodic
payments” valid to prevent assignment); Johnson v. First
Colony Life Ins. Co., 26 F.Supp.2d 1227 (C.D.Cal.1998)

(provision stating that “[the plaintiff shall not] have the power
to sell or mortgage or encumber [any periodic payments]”
prohibited assignment); Henderson v. Roadway Express,
supra, 242 Ill.Dec. 153, 720 N.E.2d at 1109 (provision stating
that “ ‘the [p]laintiff [shall not] have the power to sell,
mortgage, encumber, or anticipate the Periodic Payments' ”

valid to prevent assignment).3 In all three of these cases,
the courts' main concern was the possible precedential effect
of a decision “[lending the court's] approval to the voiding
of unambiguous, bargained-for contract terms....” Grieve v.

General American Life Ins. Co., supra, at 324.4

Although the majority acknowledges the difference between
these two schools of thought, the majority *285  nevertheless
decides to impose formulaic restraints on the language that
contracting parties may employ to craft an antiassignment
clause that limits the power to assign. This holding flies in the
face of decades of our jurisprudence.

We long have held that “[t]he intention of the parties to a
contract governs the determination of the parties' rights and
obligations under the contract.... Analysis of the contract
focuses on the intention of the parties as derived from the
language employed.... Where the intention of the parties is
clearly and unambiguously set forth, effect must be given to
that intent.” (Citations omitted.) Levine v. Advest, Inc., 244
Conn. 732, 745–46, 714 A.2d 649 (1998). At the heart of that
rule is our understanding that different parties may choose
differing language in order to express their intent, but so
long as the language employed clearly manifests their joint
contractual will, we are bound to enforce the contract's terms.

In my opinion, this principle mandates against following the
courts of New Jersey **540  and New York in establishing
a concrete formula that contracting parties must follow in
order to write a valid antiassignment clause into a contract.
Following a majority of the courts that have considered the
issue, it would be preferable simply to hold that, so long as the
language employed by the parties clearly and unambiguously
establishes their intent to prohibit any assignment of rights
under the contract, such an antiassignment clause will be valid
and enforceable.

II

In the present case, I would conclude that the language of
the antiassignment clauses contained in the *286  settlement
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agreement and annuity contract5 are sufficiently clear and
unambiguous to allow them to be enforced.

It is well settled that we interpret contract language in
accordance with “a fair and reasonable construction of the
written words and ... the language used must be accorded
its common, natural, and ordinary meaning and usage where
it can be sensibly applied to the subject matter of the
contract.” (Internal quotation marks omitted.) Pesino v.
Atlantic Bank of New York, 244 Conn. 85, 91–92, 709 A.2d
540 (1998). “If the terms of [a contract] are clear, their
meaning cannot be forced or strained by an unwarranted
construction to give them a meaning which the parties
obviously never intended.... A court will not torture words
to import ambiguity where the ordinary meaning leaves no
room for ambiguity, and words do not become ambiguous
simply because lawyers or laymen contend for different
meanings.” (Citations omitted.) Downs v. National Casualty
Co., 146 Conn. 490, 494–95, 152 A.2d 316 (1959).

The language employed in the antiassignment clauses at issue
in the present case, when accorded its common and natural
meaning, clearly and unambiguously prohibits the assignment
of periodic payments. The settlement agreement provided
in relevant part: “It is understood and agreed that ... [the
plaintiff] may not assign, pledge or sell the consideration
to any third party in consideration of the payments made
and to be made by [the defendant Utica Mutual Insurance
Company]....” The annuity contract provided in relevant
*287  part: “No payment under this annuity contract may

be ... sold, assigned, or encumbered in any manner by the
[plaintiff] ... or any other recipient of the payment....” Each
of these clauses contains simple, easily understood language
that clearly prohibits the assignment of any of the periodic

payments.6

In an attempt to call into question whether the plaintiff freely
entered into these contracts, the majority notes that “[a]
review of the annuity contract in the present case reveals that
it is a preprinted, standardized insurance contract in which the
plaintiff was the named annuitant. It was not a contract arrived
at by actual negotiation between the parties.” That statement
inexplicably ignores the status of the settlement agreement,
which most likely was the product of negotiation between
the plaintiff and the original insurer, **541  and gives short
shrift to the fact that the plaintiff never has claimed that either
contract was one of adhesion.

As discussed in part I of this dissent, three courts that recently
have considered structured settlement agreements containing
similar prohibitive language have held that the language
in question prevented assignment. See Grieve v. General
American Life Ins. Co., supra, 58 F.Supp.2d at 321 (“nor shall
[the plaintiff] or any Payee have the power to sell, mortgage,
encumber, or anticipate the periodic payments”); Johnson v.
First Colony Life Ins. Co., supra, 26 F.Supp.2d 1227 (“[the
plaintiff shall not] have the power to sell or mortgage or
encumber [any periodic payments]”); Henderson *288  v.
Roadway Express, supra, 242 Ill.Dec. 153, 720 N.E.2d at
1109 (“ ‘the [p]laintiff [shall not] have the power to sell,
mortgage, encumber, or anticipate the Periodic Payments' ”).

In my view, the similarity between the language at issue in
the present case, and the language at issue in Grieve, Johnson
and Henderson, militates against the majority's conclusion.
Unlike the requirements imposed by the courts of New Jersey
and New York, neither the antiassignment clauses in those
three cases, nor the clauses at issue in the present case, make
use of the words “void” or “invalid.” Yet, the language of all
of those clauses unmistakably is couched in terms plain and
common enough to provide clear guidance as to the parties'
intent to prohibit assignment. I conclude, therefore, as did the
court in Henderson, that “the plain language of the settlement
agreement clearly indicates the parties intended to forbid [the
plaintiff] from assigning his periodic payments.” Henderson
v. Roadway Express, supra, 242 Ill.Dec. 153, 720 N.E.2d at
1110.

This conclusion is buttressed, in the present case, by the
language of § 322(2)(c) of the Restatement (Second) of
Contracts, which provides that “[a] contract term prohibiting
assignment of rights under the contract ... is for the benefit of
the obligor, and does not prevent the assignee from acquiring
rights against the assignor or the obligor from discharging his
duty as if there were no such prohibition.” (Emphasis added.)
The Restatement, although cognizant of the need for free
transfer of contractual rights, also recognizes, and approves
of, the desire of obligors to protect their financial interests. As
noted in comment (a) to § 322 of the Restatement, “[a] term
in a contract prohibiting assignment of the rights created may
resolve doubts as to whether assignment would materially
change the obligor's duty ... or it may serve to protect the
obligor against conflicting claims and the hazard of double
liability.”

*289  Although in the present case the trial court concluded
that “[Safeco] ... has not offered evidence of danger of
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suffering adverse tax effects as a result of the transfer nor is
there other evidence of any detriment to it,” that conclusion
is irrelevant. As the court in Henderson noted, “[m]ore
important than whether or not these tax concerns are real or
will actually arise is the fact that the parties implemented
the antiassignment provisions with these concerns in mind.”
Henderson v. Roadway Express, supra, 242 Ill.Dec. 153,
720 N.E.2d at 1113; accord Johnson v. First Colony
Life Ins. Co., supra, 26 F.Supp.2d at 1229 n. 4 (“[i]t
appears that [uncertainty over adverse tax consequences]
is what defendants wished to eliminate by including the
nonassignability clause”).

In the present case, Safeco may, or may not, suffer a
detrimental change in its tax position as the annuity issuer
as a result of the proposed transfer. Even if, however,
the anticipated change for the worse never ensues, the
antiassignment clauses were included to forestall that
possibility. Therefore, unless the clauses are waived by
Safeco, they exist as a safeguard against such adverse
potential future consequences, and must be enforced.

**542  III

I am not unmindful of the conflicting jurisprudential interests
raised by this case. Nor am I unaware of the straitened
financial circumstances that may lead persons to trade
future contractual rights for money in the here and now.
Nevertheless, while I agree that the free assignability of
contractual rights is an objective that this court should
attempt to promote, free assignability is not the only, or even
the paramount, jurisprudential consideration that necessarily
must bear on our decision in the present case. Just as important
is the need for this court to announce and adhere to a policy of
promoting the evenhanded enforcement of fairly made *290
and entered-into contracts, even if adherence to this policy
causes hardship under a particular set of facts. Certainly, such
a policy is preferable to a decision which will “lend [this
court's] approval to the voiding of unambiguous, bargained-
for contract terms in order to enable [the intervening plaintiff,
J.G. Wentworth] to profit ... from [the plaintiff's] financial
distress.” Grieve v. General American Life Ins. Co., supra, 58
F.Supp.2d at 324.

Accordingly, I dissent.

All Citations

254 Conn. 259, 757 A.2d 526

Footnotes
1 The only party objecting to the sale of the annuity contract is Safeco, the issuer of the annuity contract. Utica Mutual

is not a party to this appeal.

2 For the remainder of this opinion, we use the term “plaintiff” to refer to Rumbin and the term “plaintiffs” to refer to both
the named plaintiff, Rumbin, and the intervening plaintiff, Wentworth.

3 General Statutes § 52–225f provides: “(a) For purposes of this section:

“(1) ‘Annuity issuer’ means an insurer that has issued any insurance contract used to fund periodic payments under a
structured settlement;

“(2) ‘Expenses' means all broker's commissions, service charges, application or processing fees, closing costs, filing or
administrative charges, legal fees, notary fees and other commissions, fees, costs and charges payable by the payee
in connection with the proposed transfer or deductible from the gross consideration that would be paid to the payee in
connection with the transfer;

“(3) ‘Interested parties' means, with respect to any structured settlement, the payee, any beneficiary designated to receive
payments following the payee's death or, if the designated beneficiary is a minor, the designated beneficiary's parent or
guardian, the annuity issuer and the structured settlement obligor;

“(4) ‘Payee’ means an individual who is receiving payments under a structured settlement and proposes to make a
transfer of payment rights thereunder;
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“(5) ‘Structured settlement’ means an arrangement for periodic payment of damages established by settlement or
judgment in resolution of a tort claim or for periodic payments in settlement of a workers' compensation claim;

“(6) ‘Structured settlement obligor’ means, with respect to any structured settlement, the party that has the continuing
periodic payment obligation to the payee under a structured settlement agreement or under an agreement providing for
a qualified assignment within the meaning of Section 130 of the Internal Revenue Code of 1986, or any subsequent
corresponding internal revenue code of the United States, as from time to time amended;

“(7) ‘Structured settlement payment rights' means rights to receive periodic payments, including lump sum payments,
under a structured settlement, whether from the settlement obligor or the annuity issuer;

“(8) ‘Transfer’ means any sale, assignment, pledge, hypothecation or other form of alienation or encumbrance made for
consideration;

“(9) ‘Transfer agreement’ means the agreement providing for transfer of structured settlement payment rights from a
payee to a transferee; and

“(10) ‘Transferee’ means any person receiving structured settlement payment rights resulting from a transfer.

“(b) No transfer of structured settlement payment rights, either directly or indirectly, shall be effective by any payee
domiciled in this state or by any payee entitled to receive payments under a structured settlement funded by an insurance
contract issued by an insurer domiciled in this state or owned by an insurer or corporation domiciled in this state and
no structured settlement obligor or annuity issuer shall be required to make any payment directly or indirectly to any
transferee of any such transfer unless (1) not less than ten days prior to the date on which the payee entered into the
transfer agreement, the transferee provided to the payee a written disclosure statement setting forth (A) the amounts and
due dates of the structured settlement payments to be transferred; (B) the aggregate amount of the payments; (C) the
gross amount of all expenses; (D) the amount payable to the payee, net of all expenses, in exchange for the payments;
(E) the discounted present value of all structured settlement payments to be transferred and the discount rate used in
determining such discounted present value; and (F) a statement that the payee may be subject to adverse federal and
state income tax consequences as a result of the proposed transfer; and (2) such transfer has been approved by a court
pursuant to subsection (c) of this section.

“(c) (1) Prior to any transfer, the payee entitled to receive payments under such structured settlement shall commence
a declaratory judgment action under section 52–29 for a determination as to whether the transfer of such structured
settlement payment rights is in the best interests of the payee and is fair and reasonable to all interested parties under
all of the circumstances then existing. The annuity issuer and the structured settlement obligor shall be made parties to
such action. If the court determines, after hearing, that such transfer should be allowed, it shall approve such transfer
upon such terms and conditions as it deems appropriate.

“(2) The court in which the original action was or could have been filed or the court which has jurisdiction where the
applicant resides shall have jurisdiction over any such action.

“(3) The payee shall cause notice of the action to be served on all interested parties by a proper officer or other person
lawfully empowered to make service. The notice of the action shall include (A) a copy of the payee's application to the
court for approval of the transfer, (B) a copy of the disclosure statement required under subsection (b) of this section
and (C) notice of the hearing.

“(4) The payee may seek an order setting the deadline for the filing of written objections. The payee shall give notice
to all interested parties of the deadline for filing objections whether such deadline has been established by court order
or by operation of the general statutes or court rule. Notice shall be mailed to all interested parties at least ten days
before such deadline.

“(5) The court shall hold a hearing on the application. The payee shall give notice of the hearing to all interested parties.
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“(d) Nothing contained in this section shall imply that any transfer under a transfer agreement dated prior to October
1, 1998, is binding upon any interested party or that any annuity issuer or structured settlement obligor is under any
obligation to make transferred payments to the transferee of any such prior transfer.

“(e) The provisions of this section may not be waived.”

4 The plaintiffs also raise the claim that Safeco lacks standing to pursue the present appeal because Safeco was not a
party to the structured settlement agreement between Utica Mutual and the plaintiff and because the plaintiff was not a
party to the annuity contract between Utica Mutual and Safeco and, therefore, there was no privity of contract between
Safeco and the plaintiff. We do not find it necessary to reach the plaintiffs' claim that Safeco lacked standing because
the only relevant antiassignment provision in this case is the one in the annuity contract, the only agreement to which
Safeco is a party. We acknowledge that Safeco is statutorily authorized to pursue this appeal. In a declaratory judgment
action to determine whether a payee can transfer his structured settlement payment rights, “[t]he annuity issuer ... shall
be made [a party] to such action. ...” (Emphasis added.) General Statutes § 52–225f (c)(1). Given that Safeco issued
the annuity contract to fund the payments due to the plaintiff under the settlement agreement, Safeco fits the definition
of an annuity issuer under the statutory provision.

5 Under the terms of the settlement agreement, the plaintiff was entitled to receive $52,000 within thirty days of its execution,
thirty semiannual payments of $1323.09 beginning on March 6, 1999, and a final lump sum payment of $44,000 on
March 6, 2014.

6 The plaintiff has not claimed that the annuity contract is a contract of adhesion. Typically, “life insurance contracts are
[considered] contracts of adhesion because [t]he contract is drawn up by the insurer and the insured, who merely adheres
to it, has little choice as to its terms.... Standardized contracts of insurance continue to be prime examples of contracts
of adhesion, whose most salient feature is that they are not subject to the normal bargaining processes of ordinary
contracts.” (Citation omitted; internal quotation marks omitted.) Aetna Casualty & Surety Co. v. Murphy, 206 Conn. 409,
416, 538 A.2d 219 (1988). A review of the annuity contract in the present case reveals that it is a preprinted, standardized
insurance contract in which the plaintiff was the named annuitant. It was not a contract arrived at by actual negotiation
between the parties. We disagree with the dissent's characterization of the antiassignment clause as a bargained for
provision of the annuity contract.

7 Utica Mutual has not challenged that order and, therefore, is not a party to this appeal.

8 In their brief, the plaintiffs argue that, rather than implicating the presumption against statutory abrogation of common-law
rights, this case is simply one of statutory interpretation. Inasmuch as this contention is based entirely on the plaintiffs'
claim that antiassignment provisions are invalid under the common law of Connecticut—a claim which we reject in part
II of this opinion—the plaintiffs' argument is without merit.

9 A number of courts that have considered structured settlement agreements have enforced antiassignment provisions
that explicitly deprive the assignor of the power to assign or otherwise provide that any assignment will be invalid. See,
e.g., Liberty Life Assurance Co. of Boston v. Stone Street Capital, Inc., supra, 93 F.Supp.2d at 638 (holding that “the
anti-assignment clause is a valid and enforceable term of the Settlement Agreement, and that [the] plaintiffs intended
the clause to deny [the assignor] the power to assign” [emphasis added] ); Grieve v. General American Life Ins. Co.,
58 F.Supp.2d 319, 321 (D.Vt.1999) (upholding antiassignment provision that provided “nor shall [the plaintiff] ... have
the power to sell ... or anticipate the periodic payments, or any part thereof, by assignment or otherwise” [emphasis
added; internal quotation marks omitted] ); Johnson v. First Colony Life Ins. Co., 26 F.Supp.2d 1227 (C.D.Cal.1998)
(upholding an antiassignment provision that provided “nor shall [the plaintiffs] have the power to sell ... or anticipate the
same or any part thereof by assignment or otherwise” [emphasis added; internal quotation marks omitted] ). Henderson v.
Roadway Express, 308 Ill.App.3d 546, 242 Ill.Dec. 153, 720 N.E.2d 1108, 1110 (1999) (enforcing antiassignment clause
that “specifically states [that the assignor] lacked the power to sell or anticipate his periodic payments, ‘by assignment
or otherwise’ ” [emphasis added] ). The dissent relies on these cases. We view them, however, as consistent with the
modern approach because each of the provisions in question explicitly deprived the assignor of the power to assign.

10 The dissent suggests that it is principally the courts of New York and New Jersey that employ the modern approach
to antiassignment provisions. A review of the cases on which we rely, however, demonstrates that many courts other
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than New York and New Jersey have used this approach. In fact, the majority of jurisdictions have adopted the modern
approach.

11 At the trial court hearing, Safeco did not show any actual damages resulting from the assignment. It argues, however,
that upholding the assignment increases the risk of losing certain purported favorable federal tax treatment afforded
to both the insurance company and the annuitant. More specifically, an insurer can fund its liability under a structured
settlement agreement by purchasing an annuity that grows tax free while the annuitant receives tax free payments from
that annuity. Safeco argues that allowing a party to assign his rights to payments frustrates the public policy of ensuring
a steady source of income to that party and creates a risk that the favorable tax treatment will be lost. We agree with
the trial court's findings that “[Safeco] ... has not offered evidence of danger of suffering adverse tax effects as a result
of the transfer nor is there other evidence of any detriment to it by virtue of the transfer.” Although Safeco has raised
the specter of a risk of losing its favorable tax treatment, it has not provided any evidence that there will be an actual
adverse effect if this court were to uphold the assignment.

1 See, e.g., Settlement Funding, LLC v. Jamestown Life Ins. Co., 78 F. Supp.2d 1349, 1355–56 (N.D.Ga.1999)
(“assignment of contract rights is allowed unless prohibited”); Grieve v. General American Life Ins. Co., 58 F. Supp.2d
319, 322 (D.Vt.1999) (same); Johnson v. First Colony Life Ins. Co., 26 F. Supp.2d 1227, 1229 (C.D.Cal.1998) (same);
Parrish Chiropractic Centers, P.C. v. Progressive Casualty Ins. Co., 874 P.2d 1049, 1052 (Colo.1994) (same); Peterson
v. District of Columbia Lottery, 673 A.2d 664, 667 (D.C.App.1996) (same); New Holland, Inc. v. Trunk, 579 So.2d 215, 217
(Fla.App.1991) (same); Goldberg Realty Group v. Weinstein, 669 A.2d 187, 191 (Me.1996) (same); American Employers'
Ins. Co. v. Medford, 38 Mass.App. 18, 22, 644 N.E.2d 241 (1995) (same); Vetter v. Security Continental Ins. Co., 567
N.W.2d 516, 521 (Minn.1997) (same); Great Southern National Bank v. McCullough Environmental Services, Inc., 595
So.2d 1282, 1287 (Miss.1992) (same); Special Products Mfg., Inc. v. Douglass, 159 A.D.2d 847, 849, 553 N.Y.S.2d 506
(1990) (same); Kraft Foodservice, Inc. v. Hardee, 340 N.C. 344, 347, 457 S.E.2d 596 (1995) (same); Winegar v. Froerer
Corp., 813 P.2d 104, 107 (Utah 1991) (same); Berschauer/Phillips Construction Co. v. Seattle School District No. 1, 124
Wash.2d 816, 829, 881 P.2d 986 (1994) (same); see also 3 E. Farnsworth, Contracts (1990) § 11.2, p. 61 (“[t]oday most
contract rights are freely transferable”).

2 Similarly, a number of courts, although not expressly setting out a test for the validity of antiassignment provisions,
nevertheless have upheld such provisions as a general matter. See, e.g., Larese v. Creamland Dairies, Inc., 767 F.2d
716, 718 (10th Cir.1985) (antiassignment clauses valid, bargained for provisions); Cheney v. Jemmett, 107 Idaho 829,
832, 693 P.2d 1031 (1984) (”[p]rovisions in bilateral contracts which forbid or restrict assignment ... without the consent
of the obligor have generally been upheld as valid and enforceable”); Augusta Medical Complex v. Blue Cross of Kansas,
230 Kan. 361, 367, 634 P.2d 1123 (1981) (assignment barred where contract expressly prohibits); Wilkie v. Becker, 268
Minn. 262, 267, 128 N.W.2d 704 (1964) (same); Forsythe v. Elkins, 216 Mont. 108, 114, 700 P.2d 596 (1985) (same).

3 Compare the prohibitive language employed in those three cases with the language in the settlement agreement in
Settlement Funding, LLC v. Jamestown Life Ins. Co., 78 F. Supp.2d 1349 (N.D.Ga.1999). In that case, the fact that the
settlement agreement denied only the injured persons the right to “accelerate, defer, increase or decrease the amount
of [the payments]” was held not to prohibit assignment. Id., at 1357.

4 The majority attempts to characterize these three cases as being consistent with the modern approach disfavoring
limitations on the assignability of contractual rights. That characterization ignores the fact that all three of the cases uphold
the validity of antiassignment clauses that do not contain the words “void” or “invalid.” It is true, as the majority notes,
that the clauses in all three cases make use of the word “power.” In my view, however, that choice does not reflect a rigid
limitation on the language that contracting parties may employ to prevent the assignment of contractual rights. Rather, it
is evidence of those courts' adherence to one of the bedrock principles of contract law, namely, a court's responsibility
not to “ignore the parties' clear intentions to incorporate [a] bargained-for provision.” Henderson v. Roadway Express,
supra, 242 Ill.Dec. 153, 720 N.E.2d at 1113.

5 The settlement agreement provided in relevant part: “It is understood and agreed that ... [the plaintiff] may not assign,
pledge or sell the consideration to any third party in consideration of the payments made and to be made by [the defendant
Utica Mutual Insurance Company]....”
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The annuity contract provided in relevant part: “No payment under this annuity contract may be ... sold, assigned, or
encumbered in any manner by the [plaintiff] ... or any other recipient of the payment....”

6 Without offering any cogent rationale for so doing, the majority considers only the antiassignment clause contained in the
annuity contract. I fail to understand why the plaintiff, who was, after all, a party to the settlement agreement, should not
be bound by its terms. The majority ducks this issue with the offhand statement that “the only relevant antiassignment
provision in this case is the one in the annuity contract, the only agreement to which [the defendant Safeco Life Insurance
Company] is a party.” The majority fails to explain, however, why that is the case.
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